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EDITOR’S LETTER

Larry P. Schiffer
Editor

The novel coronavirus pandemic has 

given us plenty of time to rethink how 

we work, collaborate, socially gather 

and interact. We have become better 

at technology, online collaboration, 

and the virtual practice of law and 

arbitration. We have learned to work 

remotely and to do so safely and 

securely. We now know that webi-

nars, Zoom cocktail hours, and online 

forums can save time and money 

while providing great content.

Will these new routines replace offices, 

in-person meetings, and conferences? 

Only time will tell.

Which brings us to this issue of the 

Quarterly, which features the ARIAS 

Technology Committee Tech Tips ar-

ticle, “Setting Up Your Home Office 

Effectively and Securely: Part II,” by 

David Winters and Andrew Foreman 

of Porter Wright Morris & Arthur LLP 

and arbitrator Nasri Barakat of II&RCS, 

Inc. This is the second of a two-part se-

ries on remote working and comes at 

a time when many of us continue to 

work from home. 

This article also fits neatly with the 

new ARIAS•U.S. Virtual Arbitration 

Hearing Guidelines, drafted at the re-

quest of ARIAS Chair Michael Frantz 

by the Technology Committee (again 

by David Winters and Nasri Barakat, 

but this time joined by Ira Belcove of 

Porter Wright Morris & Arthur LLP). 

You can find these guidelines on the 

ARIAS website in the COVID-19 Re-

source Center.

This issue also features two articles 

from the first couple of reinsurance, 

Debra and Robert M. Hall of Hall Ar-

bitrations. Debra’s article is part II of 

“Regulation and Ethics of Artificial In-

telligence.” Part I, which appeared in 

the Q2 Quarterly, discussed the topic of 

artificial intelligence (AI) generally; in 

part II, Debra explores the regulatory 

efforts that have taken place in the U.S. 

and abroad. With AI taking center stage 

during the pandemic, this article could 

not be timelier.

Bob Hall’s article, “Treatment of Ex-

penses in Facultative Certificates: The 

Road Back from Bellefonte Re,” takes us 

through the role experts played in ed-

ucating the courts on reinsurance cus-

tom and practice in the Bellefonte Re 

circumstance. It provides an insider’s 

look into the case law developments in 

this important area for reinsurance.

Syed Ahmad and Patrick McDermott of 

Hunton Andrews Kurth LLP offer their 

take on the objective reasonableness 

standard in “Assessing USF&G’s Objec-

tive Reasonableness Standard: An Al-

ternative View.” Their view is decided-

ly more pro-cedent than the previous 

article on the subject (to which they 

respond), but some feel that neither ar-

ticle truly reflects the reinsurer’s view-

point. Who wants to weigh in next?

This issue also features two articles on 

discovery in international arbitration. 

This issue is relevant because insurance 

and reinsurance arbitrations often 

require information from non-par-

ties located away from the seat of ar-

bitration. In “U.S. Discovery in Aid of 

International Private Commercial Ar-

bitration,” Max Chester and Charlie 

Niemann of Foley & Lardner LLP cover 

the latest developments in discovery in 

aid of a foreign arbitration under Sec-

tion 1782 of Title 28 of the U.S. Code. 

Surely, there will be more case devel-

opments on this issue and perhaps a 

Supreme Court decision down the road.

The second article, by Ann Ryan Rob-

ertson, Paul J. Neufeld, and Ernesto R. 

Palomo of Locke Lord LLP, is the flip 

side of the 1782 article because it focus-

es on whether an English court may or-

der discovery of a non-party in aid of a 

private commercial arbitration seated 

in New York. Titled “A Door to Discovery 

in Aiding Foreign-Seated Arbitrations,” 

the article discusses how section 44(2)

(A) of the 1996 Arbitration Act may al-

low for non-party discovery in the ar-

bitration context. Given the limits to 

non-party discovery in the U.S., this 

article presents an alternative way to 

obtain needed discovery.

There is no time like the present to turn 

your hard work and plans for Spring 

Conference programs into an arti-

cle for the Quarterly. For those of you 

who converted your spring conference 

panels into webinars, please now turn 

them into articles. For ARIAS commit-

tees, please write a summary of your 

activities for the next Quarterly. Infor-

mation about when and how to submit 

articles is on the Publications page of 

the ARIAS website.
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This is the second in a two-part series 

of articles aimed at practitioners with 

home offices. When we wrote the first 

part, before any state had imposed 

a stay-at-home order in response 

to Covid-19, we aimed primarily at 

arbitrators, though we noted that 

“many of our suggestions could ap-

ply to any sole practitioner or even a 

member of a law firm who regularly 

works from home.” Almost overnight, 

that last category went from the ex-

ception to the near-universal rule be-

cause of the pandemic. Little did we 

know that our article could have such 

a broad potential audience!

Yet, as we write this second part, the 

tide seems to be gradually turning, 

with people slowly heading back 

to traditional offices. Still, it seems 

likely—at least in the near term, if 

not permanently—that working from 

home will be much more common 

than it was at the start of 2020.

In the first part, we covered setting up 

your office, touching on your Inter-

net and computer network as well as 

other issues relating to physical 

setup. In this part, we will cover op-

erations and security, including 

passwords, document management 

and editing, billing, conflicts, and 

communications such as email 

and videoconferencing.

Passwords
As a first line of defense to protect 

confidential arbitration and client 

information, your passwords need to 

be difficult to crack. To create strong 

passwords, use upper- and lower-case 

letters, numbers, and special char-

acters. Shoot for unpredictability, 

and compose passwords that are as 

long as you can handle—aim for at 

least 10 characters (more is better). 

To check the strength of your pass-

words, use an online tool such as the 

one found at http://password-checker.

online-domain-tools.com/. Do not use 

the same password for everything.

Meeting these requirements can seem 

challenging. The more passwords you 

have, and the stronger they are, the 

harder it will be to remember them 

all. And you’ll need to store them in a 

safe place, NOT on a post-it note stuck 

to your computer, a piece of paper in 

your wallet, or an unsecure file on your 

unlocked smartphone.

By David Winters, Andrew Foreman and Nasri H. Barakat

Setting Up Your Home OfÏce 
Effectively and Securely: Part II 

TECH CORNER
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Because it is best to have multiple 

strong passwords, we recommend us-

ing a password manager, such as Last-

Pass, 1Password, or Dashlane.1 With 

a password manager, you need to re-

member only one strong password, 

and you get unique, super-strong 

passwords that you don’t need to re-

member for every password login 

you have. The password manager will 

store all of your passwords in a secure 

vault that you can access from your 

browser or phone, which will make 

logging into websites easier and fast-

er. It will also save you from getting 

locked out when you forget your pass-

word and make too many attempts to 

login. In short, a password manager 

will make your life easier and more se-

cure—a win-win.

One more feature to consider is 

two-factor authentication—for ex-

ample, receiving a text message from 

your bank that contains a one-time 

code required to complete your login. 

Enable two-factor authentication on 

any websites that handle sensitive in-

formation, including your email.

Document Management 
and Editing
Plan in advance how you will organize 

the documents you send and receive. 

You could use a folder structure on 

your computer for each arbitration; 

depending on which devices you 

use, it might be convenient to use 

cloud-based storage for your files 

so they are accessible regardless 

of whether you have your laptop 

with you. If you use cloud-based 

storage, be sure to verify the security 

protocols it uses, such as encryption of 

files in motion and at rest. And enable 

two-factor authentication if it is an 

option—and if it isn’t, consider using 

another service. 

Be sure to have your files regularly 

backed up. You could use an external 

hard drive, but a better option may 

be offsite back-up, in case of theft or 

property damage. The simplest way to 

do that is to use a secure cloud-based 

backup, such as IDrive or Backblaze.2 

Your files can be set to backup in real 

time or on a schedule, such as every 

night at a point when you are unlikely 

to be using your computer.

So far, we have been assuming that a 

“document” refers to something elec-

tronic. But you may prefer to read and/

or edit hard copies; maybe you even 

draft in longhand. We are not going 

to tell you never to print or use hard 

copies, but we encourage you to take a 

long look at the widening gap between 

hard copies and electronic documents. 

Increasingly, electronic documents 

cannot be replaced by paper copies.

With electronic documents, you can 

search the text, navigate with book-

marks, jump to exhibits, and click 

links directly to video deposition ex-

cerpts. It is also easy to add notes and 

comments—in Word or a PDF edit-

ing program—to help you remember 

your conclusions and organize your 

thoughts. As a result, it is important 

for arbitrators and lawyers to become 

comfortable with using electronic 

documents. Everything is moving in 

the direction of electronic media, and 

ignoring the progress and enhance-

ments may leave you behind, making 

your day-to-day tasks more difficult.

Finally, the way you edit documents 

received from others is also import-

ant. Do you work in Microsoft Word? 

You should, although there are free 

alternatives that may be accept-

able options.3 Are you comfortable 

with “tracked” changes? Do you use 

comment bubbles and know how to 

add replies? Do you know when and 

how to clean metadata before dis-

tributing a document to others? All 

of these issues will affect your abil-

ity to engage in the editing process 

effectively, such as editing panel or-

ders or awards—or, if you are on the 

other side of the table, pleadings, briefs, 

discovery, and everything else.

Billing
Accounting and billing software such 

as TimeSolv or FreshBooks can help 

with the billing process end to end, 

from time tracking to invoicing to get-

ting paid.4 If you have an accountant 

who prepares your taxes, be sure to 

check the compatibility of your billing 

software with any accounting soft-

ware your accountant might use. On 

the simpler end of things, you might 

find that an Excel spreadsheet is all 

you need. But consider all of the other 

steps involved to be sure that keeping 

things simple in one area doesn’t make 

things more complicated in another, 

such as when you are sending out bills.

No matter which system you set up, 

record your time daily and track your 

hours in real time. Using a timer built 

into your billing software can ensure 

you do not “lose” time. Process your 

billings on a regular schedule, such as 

the first day of the next month. De-

lays between when you perform the 

work and when you send out the bill 

can lead to settlement delays and per-

haps even nonpayment. Some arbitra-

tors issue only a few invoices over the 

life of an arbitration, such as an initial 

billing for the retainer, a second bill-

ing after the organizational meeting, 

a third billing before the evidentiary 

hearing, and a final billing at the con-

clusion of the matter. Communication 

is key—as long as you and the recipient 
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active and concluded matters in which 

they were retained. Others purchase 

commercially available products, in-

cluding software and online products. 

An online search for “attorney con-

flict of interest software” will yield 

numerous options.

Communications
Using efficient, reliable, and secure 

methods of communicating with the 

outside world is critical for arbitrators 

and lawyers. We have organized com-

munications into three categories: (1) 

email, (2) videoconferencing, and (3) 

everything else. We discuss each of 

those categories below.

Email. One of your primary ways of 

communicating with the outside 

world will be email. Your email should 

be secure, efficient, and reliable.

First, your email should be secure, so 

that your confidential information 

stays confidential. The ARIAS•U.S. 

Practical Guide for Information Secu-

rity in Arbitration contains useful in-

formation in this regard, including en-

crypted email services and multi-step 

authentication. 

Second, your email system should be 

efficient and well organized so that 

information relating to different mat-

ters, clients, and arbitrations can be 

properly segregated and easily retriev-

able. To this end, you may wish to or-

ganize your email into folders.5 Set up 

a dated master folder for each matter. 

Within each master folder, segregating 

emails into subfolders may be helpful.

One more thing: When organizing 

your emails, remember to include 

not only the emails you receive, 

but also the emails you send. Many 

of your invoices are on the same page, 

you should be set.

Think about the types and amount of 

information you need to include on 

each bill. Most of your clients will re-

quire, at a minimum, the date of the 

task(s) performed, the time devoted to 

the task(s), and a brief description of 

what you did. The first two elements 

are simple enough, although you need 

to know whether to bill in tenths of 

an hour, quarters of an hour, or some 

other unit depending on client or par-

ty requirements. But the third element 

can be a bit tricky. When writing the 

description of what you did, keep in 

mind that it could be seen by panel 

members if your bills are included in 

a fee petition or even by a reviewing 

court. As much as possible, then, you 

should avoid including confidential 

or privileged information. Determine 

whether block billing—that is, a single 

time entry covering multiple tasks—is 

acceptable to your client, or wheth-

er each task should be a separate line 

item on the bill.

Conflicts and Disclosures
When you have only handled a small 

number of matters, you might feel 

you will have no trouble remember-

ing them all when considering wheth-

er a new matter presents a conflict 

of interest or requires a disclosure. 

But memories are unreliable, and the 

number of matters will quickly grow 

to become too big to manage without 

a system. A missed conflict of interest 

or disclosure can be a major problem 

for you as a lawyer or arbitrator.

Some practitioners manage con-

flicts and disclosures by setting up 

a file to track both opportunities of-

fered to them in which they received 

confidential information as well as 

Everything is moving 
in the direction of  
electronic media, and 
ignoring the progress 
and enhancements 
may leave you behind, 
making your day-to-day 
tasks more difÏcult.
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Finally, you should be familiar with 

the unique challenges that videocon-

ferencing creates in the context of vir-

tual hearings. To address these issues, 

ARIAS•U.S. recently published guide-

lines for virtual arbitration hearings 

that we recommend reviewing.7

Everything else. We’ve covered email 

and videoconferencing, which we 

expect will be the communication 

workhorses for now. But we would be 

remiss if we did not discuss certain 

other types of communications.

The telephone remains an excellent 

tool for communication. You should 

have to ability to participate in tele-

conferences and, ideally, host them. 

The primary issues to consider will be 

security and whether you have a land-

line or a cell phone. Be sure you have a 

secure workspace so that others can-

not hear your phone conversations. 

Whether you have a landline or a cell 

phone is a personal choice, but a land-

line might be desirable if your local 

cell phone reception is poor.

We recommend against using text 

messages for professional commu-

nications. Texts are not necessarily 

confidential—many people have their 

phones set to show text messages 

as visible “notifications” even when 

locked. And texting is, by its nature, a 

brief, immediate mode of communica-

tion, which makes it difficult to convey 

nuance. This is problematic for arbitra-

tors and attorneys, who often must be 

precise in their communications.

Fax machines, once ubiquitous, now 

seem destined to end up as historical 

oddities alongside VCRs and Black-

Berries. Few people use faxes now, 

and even fewer will in the future. 

people store all of their sent emails 

in one giant “sent folder.” Don’t be 

one of those people. Get into the hab-

it of organizing the emails you send 

into the same folders you use for the 

emails you receive.

Another critical element of a well-or-

ganized email system is a contact list. 

If you do not have an electronic con-

tact list, start one soon. As you make 

new contacts, add them to your con-

tact list. When you add new contacts 

(and when you send emails), it’s best 

always to use a contact file, such as a 

vCard or vcf, or to copy and paste the 

email address rather than type them 

in manually. While a tiny error in a 

traditional street address may make 

no difference, any error in an email ad-

dress will likely lead to it not being de-

livered to its intended recipient—and 

there’s a decent chance, depending 

on the error, of it going to someone 

else, thereby potentially disclosing 

confidential information.

Videoconferencing. When we were 

planning this two-part article in Jan-

uary and February, we intended to rec-

ommend that every home office have 

videoconferencing capability. Then 

came Covid-19, and videoconferencing 

capability is now considered essential. 

We expect that to remain the case.

As we discussed in our first article, 

you should have a computer with a 

webcam and an Internet connection 

to enable you to participate in video-

conferencing. In addition, you should 

have appropriate videoconferencing 

software. Some services, such as Zoom, 

Skype, and FreeConference, are free; 

though useful, they do come with lim-

itations. For example, the free services 

sometimes have time caps, and they 

may lack the level of security you need 

for a confidential arbitration or for 

data privacy requirements. 

Fortunately, there are also services 

available for a relatively low fee (such 

as Webex Meet and Zoom Business) 

that offer more sophisticated features, 

higher levels of security, and longer 

conferences with more participants. 

Though you may not need to pur-

chase your own software, you should 

become comfortable using the most 

common platforms. Most of the com-

mon programs have apps that can be 

downloaded to your computer. This fa-

cilitates ease of use when a videocon-

ference begins.

There are also many software pro-

grams that integrate traditional 

telephone conference calls with vid-

eo and screen-sharing capabilities. 

Many companies and law firms use 

these products (e.g., Microsoft Teams 

and LoopUp), which may require a 

local download of a file to allow the 

video to run.

Having the right videoconferenc-

ing equipment is only the beginning. 

You also need to give serious con-

sideration to the placement of the 

camera, the lighting, and the back-

ground that will be visible to oth-

er participants. There are now nu-

merous resources available online 

that address videoconferencing 

etiquette; even if you are now a 

videoconferencing pro, it’s worth 

your time to review some of these re-

sources.6 And don’t forget, as we not-

ed in part one of this article, to en-

sure your computer and webcam are 

in a secure and private space so that 

unauthorized persons cannot access 

confidential information.
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David Winters is a partner 

at Porter Wright Morris & Ar-

thur LLP who concentrates 

his practice on complex busi-
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Any faxing you may need to do can be 

done through Internet faxing services. 

If you already have a fax machine and 

are attached to using it, make sure 

that you keep it in a secure physical 

location so that confidential faxes 

cannot be seen by persons who are not 

intended to see them.

Conclusion
As we noted at the end of Part I, our 

suggestions are meant as a thumb-

nail sketch of the issues, concerns, and 

tools available to you in setting up a 

home office. If we get you thinking 

about these issues, we will have ac-

complished our goal. While some of 

our suggestions should apply across 

the board—for example, the advice on 

password security is relevant to every-

one, whether you have a home office or 

not—other issues may be more or less 

relevant depending on the nature of 

your practice.

Finally, we’re interested in your feed-

back on this pair of articles. Are there 

areas we touched on that you’d like to 

read more about in a future article? 

Topics we didn’t cover that you think 

are relevant? Please let us know. And 

if you have any follow-up questions, 

please feel free to contact any of us 

by email: dwinters[at]porterwright.

com, aforeman[at]porterwright.com, 

or nasrib[at]gmail.com.

NOTES

1 �There are many password managers avail-

able. The specific companies we identify 
here and elsewhere are meant to be exam-

ples—good examples, we think—but they 

are definitely not your only options. We 
encourage you to read online reviews and 

consider what features you need before 

deciding which program is right for you. 

One source of online reviews that we like is 

the Wirecutter (https://www.nytimes.com/

wirecutter/).

2 �See, for example, Alex McOmie, The best 

cloud storage of 2020 online: free, paid and 

business, May 22, 2020, Tom’s Guide.

3 �In 2018, Microsoft Office, which includes 
Word, had 87.5% of the market share. 

Schwartz, Samantha Ann. 2020. Microsoft 
created the office suite status quo. Can 
Google grow? CIO Dive, February 11.

4 �Black, Nicole. 2018. Some choices for legal 

billing software that really pay off. ABA Jour-

nal, June 22. See also Legal Time and Billing 

Software, Lawyerist.com.

5 �Or, depending on how your email system 

works (see, for example, Gmail), mark your 

emails with labels or some other tag or or-

ganization system. Though we will continue 

referring to folders for simplicity here, read 

“folder” as whatever organization system is 

available in your email program.

6 �See, e.g., Bob Frisch and Cary Greene, What 

it Takes to Run a Great Virtual Meeting, Har-

vard Business Review, March 5, 2020.

7 �See ARIAS•U.S. Virtual Arbitration Hearing 

Guidelines, May 2020.
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ARTIFICIAL INTELLIGENCE

Part I of this article discussed the top-

ic of artificial intelligence (AI) gener-

ally and described how some entities 

are creating ethical standards aimed 

at self-regulation, but cautioned that 

there may be a need for formal gov-

ernment regulation for some areas of 

AI. Part II explores the regulatory ef-

forts that have taken place in the Unit-

ed States and abroad.

To Regulate or Not, and How?
Governments and policymakers 

around the world are grappling with 

questions about how AI affects their 

existing legal and regulatory frame-

works. Some obvious and less-obvious 

threshold questions are being, or need 

to be, addressed:

•	 What interests should regulators 

seek to protect? 

•	 Do existing regulatory structures 

cover AI? If not, how should they 

be adapted, or should new ones be 

established? 

•	 Recognizing that the cost of regu-

lation is burdensome, how do regu-

lators balance the human benefits 

to be derived from AI innovation 

against the potential harm from 

which we need to be protected?

•	 How do regulators address these 

issues in a timely manner, recog-

nizing that protections should be 

in place before consumers and us-

ers experience harm, while at the 

same time knowing that AI is still 

developing?

•	 Knowing that entities are invest-

ing now in AI—and, in some cases, 

these are regulated entities—is it 

reasonable to impose regulations 

after the fact that could cause eco-

nomic harm, or even insolvency?

•	 Who should regulate AI? Should 

there be an overarching AI tech-

nology regulator, or should the 

existing sector-specific regulators 

determine how best to regulate AI 

within the context of their overall 

regulatory efforts? In the insurance 

Regulation and Ethics of  
Artificial Intelligence: Part II
By Debra J. Hall
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beyond the parameters of this article.6 

The U.S. House of Representatives has 

observed that federal, state and local 

government use of AI to make “con-

sequential decisions” about people 

should ensure that the algorithms that 

support these systems are accountable 

and inspectable.7 Given the power that 

government has over our daily lives 

(not to mention our industries), we 

need to be ever-vigilant of these de-

veloping capabilities and uses.

An Overview of 
Regulatory Efforts
U.S. Executive Order. On February 11, 

2019, President Trump signed an exec-

utive order titled “Maintaining Amer-

ican Leadership in Artificial Intelli-

gence.”8 The executive order seeks to 

solidify American leadership in AI by 

empowering federal agencies to do the 

following: drive breakthroughs in AI 

research and development, establish 

technological standards to support 

reliable and trustworthy systems that 

use AI, provide guidance on regulatory 

approaches, and address issues related 

to the AI workforce.9

Consistent with the objectives set 

forth in Section 2 of the executive or-

der, Section 6 directs that within six 

months the Office of Management 

and Budget (OMB), in coordination 

with other groups, will issue a mem-

orandum to all agencies that will (1) 

inform the development of regulato-

ry and non-regulatory approaches by 

such agencies regarding technologies 

and industry sectors that are either 

empowered or enabled by AI, and (2) 

consider ways to reduce barriers to 

the use of AI technologies in order to 

promote innovative application. Both 

mandates are directed to occur in the 

industry, does this state-by-state 

approach further exacerbate the ef-

fect of extra-territorial regulation 

that now burdens the insurance in-

dustry? Is a central regulator more 

appropriate to avoid duplicative 

and inconsistent regulation? Is this 

decision dictated by the lack of AI 

skills and human resources in the 

regulatory arena?

In addition to the preceding issues, 

policymakers should carefully con-

sider the question of intentional am-

biguity as opposed to specificity in 

regulating AI. Laws are often enacted 

with a recognized degree of ambiguity, 

due to political pressures, stalemate or 

lack of subject matter knowledge. The 

expectation is that someone down 

the road will fill in the details—a reg-

ulatory agency may adopt regulations, 

or a court may interpret and decide 

what was intended by the legislative 

body or is required by other laws, trea-

ties or constitutions. Although many 

commentators have encouraged an 

“agile” approach, others have suggest-

ed that this transfer of responsibility 

can be counter-productive as applied 

to AI regulation.1 

Recognizing that those who build AI 

systems must, by necessity, deal with 

certainty and precision, the tendency 

will be for data scientists to fill in the 

gaps when faced with ambiguity or 

broad standards. When this occurs, the 

accountability we expect through our 

courts when harm occurs could be dif-

ficult to attain, because deep knowl-

edge of AI is not accessible to the aver-

age person and courts are ill-equipped 

to understand it. Some experts sug-

gest that the best approach might be 

to supplement the more ambiguous 

or “agile” laws with specific regulation 

(“Rules give clarity and forewarning 

while standards offer greater flexi-

bility for interpretation”). In practice, 

policymakers may consider a broad 

overarching standard with a nar-

row set of rules, through regulation, 

for developers to follow.2 This is not 

unlike the federal government’s 

approach to standard setting in the 

cybersecurity space.

But once policymakers decide on the 

degree of desired specificity, should 

the regulatory standards be sector-spe-

cific or generally applicable across in-

dustries? So far, the sector-specific 

approach seems to be prevailing.3 But 

regardless of the level at which regu-

lation ultimately occurs, it is essential 

that regulation occur in the context of 

the application of the AI. The privacy 

needs that arise from AI systems that 

recommend songs and movies are very 

different from the life-or-death con-

cerns presented by an AI system diag-

nosing a critical medical condition.

That said, some proponents are con-

templating not only a national but 

a world view of AI. The Boston Glob-

al Forum4 advocates for common 

standards around the world to pro-

mote cooperation and “interopera-

bility” among countries.5 We need 

to proceed mindfully and cautiously.

AI Use by Governments
While developing their own knowl-

edge and skills in AI and assessing 

the manner in which to regulate their 

respective industries and protect 

consumers, governments and regula-

tors are focused on adopting AI tech-

nologies for fraud detection, com-

pliance and other regulatory uses to 

make their own jobs more efficient 

and accurate. This is a topic that is 
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pointed out that while HIPAA’s Privacy 

Rule governs and restricts both dis-

closure and use of certain health in-

formation by “covered entities,” there 

are issues with the protection of that 

information within the AI context—

most importantly that large aggrega-

tors of big data, including Google and 

Apple, are not within the definition of 

“covered entities.”13

U.S. Food and Drug Administration 
(FDA). Professor Price has opined that 

the tools that typically help ensure 

safety and efficacy in medical tech-

nology—scientific understanding and 

clinical trials—may not work well in 

the context of AI. Understanding is 

challenged by the fact that we often 

don’t understand how algorithms 

make decisions (at least so far); even 

if we did, the results would likely be 

too complex. Clinical trials may not 

be feasible because (1) the algorithms 

would make highly personalized 

treatment predictions, (2) the ben-

efits of speed and low cost would be 

undercut by the long, ponderous, and 

expensive clinical trial process, and 

(3) the changing nature of machine 

learning algorithms would present 

obvious difficulties.14

Professor Price suggests that the FDA 

focus instead on procedural safe-

guards—including the quality of the 

data used, the development tech-

niques, and the validation proce-

dures—coupled with robust oversight 

following their use. The FDA appears 

to be headed in this direction with 

some of its recent announcements:

•	 In April 2018, the FDA permitted 

marketing of the first medical de-

vice to use artificial intelligence 

to detect greater than a mild 

level of the eye disease diabetic 

context of upholding civil liberties, 

privacy, and American values, and the 

reduction of AI barriers must be bal-

anced with the protection of the U.S. 

economy and national security. The 

agencies have six months from the 

issuance of the memorandum to re-

spond to the OMB.

The executive order also directs the 

National Institute of Standards and 

Technology (NIST) to issue a plan “for 

Federal engagement in the develop-

ment of technical standards and relat-

ed tools in support of reliable, robust, 

and trustworthy systems that use AI 

technologies.” The NIST plan is to be 

developed in conjunction with private 

sector, academic and non-government 

entities as appropriate. 

NIST has been a leader in the devel-

opment of cyber security standards. 

Their work in AI can be expected to be 

as challenging, but as robust, as efforts 

they have led previously. 

Federal legislation and regulation. To 

date, there have been six Congressio-

nal hearings on the topic of AI, the 

most recent culminating in a report, 

Rise of the Machines, by the Subcom-

mittee on Information Technology of 

the House Committee on Oversight 

and Government Reform. The sub-

committee recommended that fed-

eral agencies review privacy laws and 

regulations to determine the extent 

to which they apply to AI technologies 

and, where necessary, update existing 

regulations to accommodate AI. The 

subcommittee specifically stressed 

that any regulatory approach to AI (1) 

consider whether the risks to public 

safety or consumers fall within exist-

ing regulatory frameworks and, to the 

extent they don’t, (2) consider whether 

modifications or additions are neces-

sary to better account for AI use.

As part of a multipronged effort, two 

recent bills have been introduced in 

Congress. The more interesting one, 

the Algorithmic Accountability Act 

(introduced in the Senate with an 

equivalent bill in the House), would re-

quire large tech companies10 to audit 

existing machine learning systems to 

identify their impact on accuracy, fair-

ness, bias, discrimination, privacy and 

security and take corrective action on 

a timely basis. It would also require 

audits prior to implementing new AI 

systems. The U.S. Federal Trade Com-

mission would be required to promul-

gate rules within 2 years of enactment 

of the legislation and would have the 

power to enforce violations in accor-

dance with existing laws for unfair 

trade practices and deception. State 

attorneys general would also have the 

right to bring civil actions on behalf of 

the residents of their state, with the 

right of the FTC to intervene. 

In Congressional subcommittee hear-

ings, testifying experts frequently cit-

ed concerns about individuals’ privacy 

rights, including the risk of breaches 

by hackers, misuse of personal data by 

those who collect it, and secondary use 

(data collected for one purpose is later 

re-appropriated for another).11 A dif-

ference of opinion exists as to whether 

federal privacy regulation is needed 

for AI or whether regulations should 

be sector-specific.

Some AI products and practices are 

currently subject to federal priva-

cy laws, including HIPAA and the 

Gramm-Leach-Bliley Act.12 But Nichol-

son Price, an assistant professor at the 

University of Michigan Law School, has 
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through the NAIC and larger states ob-

jecting to the NAIC usurping their role 

as regulators.

Similar to their federal counterparts, 

the task force and working group are 

charged with reviewing existing mod-

el laws and regulations in light of AI 

and recommending changes to accom-

modate emerging technology. These 

reviews address marketing, rate regu-

lation, underwriting, claims, regulato-

ry reporting requirements, the regula-

tion of data vendors and brokers, and 

consumer disclosure requirements.22

The NAIC’s Casualty Actuarial Task 

Force adopted a white paper in 201823 

suggesting more than 90 best prac-

tices (guidance) to state regulators for 

assessing predictive models in the pri-

vate passenger automobile and home-

owners’ insurance lines for purposes 

of rate filing. The task force noted that 

its guidance was largely transferable 

to other lines of business and other 

insurance endeavors, such as mar-

keting, underwriting and claims. It 

cautioned, however, against using the 

best practices to create a standard for 

rate filings in all cases.24 The American 

Academy of Actuaries, in reviewing the 

white paper, suggested that regulators 

consider whether the guidance has 

the potential to be unmanageable for 

modelers as well as regulators.25

New York regulation. On January 11, 

2018, New York Mayor Bill de Bla-

sio signed into law a bill that cre-

ates a task force to examine how the 

city’s agencies use algorithms to 

make decisions that can affect mil-

lions of New Yorkers. The bill requires 

the city to create a task force to rec-

ommend ways to establish public 

accountability for the city’s use of 

retinopathy in adults who 

have diabetes.15

•	 In May 2018, the FDA approved an 

algorithm that aids radiologists in 

detecting wrist fractures.16

•	 In October 2018, the FDA outlined 

five steps it was developing that 

would affect the regulation of AI in 

the United States.17

•	 In January 2019, the FDA unveiled 

its first software pre-certification 

pilot aimed at streamlining the 

assessment of the safety and effec-

tiveness of software technologies 

from manufacturers that have 

demonstrated a level of excellence, 

without inhibiting patient access 

to those technologies.18

Federal Reserve Board. The Feder-

al Reserve Board has recognized that 

regulation of AI should be thoughtful-

ly designed to ensure the appropriate 

mitigation of risks, enhance efficiency 

and risk detection, and improve accu-

racy in the financial sector—all with-

out hindering innovation that would 

benefit consumers and small busi-

nesses.19 In a presentation, FRB Gov-

ernor Lael Brainard identified several 

existing regulations, guidance and 

approaches that will have some ap-

plicability to AI regulation, including 

the following:

•	 The Federal Reserve’s “Guidance 

on Model Risk Management” (SR 

Letter 11-7), which highlights the 

importance of embedding critical 

analysis throughout the develop-

ment, implementation and use of 

models, including AI algorithms;

•	 Examiners’ practice of evaluating 

the processes that firms use for 

developing and reviewing models;

•	 Existing guidance on vendor risk 

management (SR 13-19/CA 13-

21) and guidance on technology 

service providers, which could be 

expected to apply to externally 

sourced AI tools or services; and

•	 The regulator’s longstanding 

risk-focused supervisory approach, 

requiring that the level of scrutiny 

be commensurate with the poten-

tial risk posed.20

Importantly, the Federal Reserve rec-

ognizes that AI presents challenges 

concerning opacity and explainabil-

ity as well as the related issue of the 

“proverbial black box.” Noting that it is 

not uncommon for questions to arise 

about a bank’s lack of understand-

ing of its vendors’ models, Governor 

Brainard focused on the need to avoid 

discrimination and unfair outcomes, 

ensuring that AI tools do not “learn” 

the biases of the society in which they 

were created.21 She also recognized 

that the AI community is working on 

developing “explainable” AI tools. 

The NAIC and state regulation of insur-
ance. With the ability of AI systems 

to develop without direct human in-

volvement, it will be essential for in-

surers to develop controls and moni-

toring protocols that will ensure that 

machine learning continues to adhere 

to federal and state regulations con-

cerning data privacy, fairness, dis-

crimination and cybersecurity. 

The National Association of Insurance 

Commissioners (NAIC) is addressing 

AI regulation primarily through two 

working streams of its Executive Com-

mittee: the Innovation and Technology 

Task Force and the Big Data Working 

Group. State regulators are grappling 

with how to obtain and apply the skills 

necessary to review AI systems going 

forward, with some smaller states 

preferring that this analysis be done 
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practical implementation of each re-

quirement. A pilot process is set forth 

in which stakeholders can participate 

and provide feedback for improve-

ment, along with a forum to exchange 

best practices. 

The seven key requirements are:

1.	Human agency and oversight

2.	Technical robustness and safety

3.	Privacy and data governance

4.	Transparency

5.	Diversity, non-discrimination and 

fairness

6.	Societal and environmental 

well-being

7.	Accountability

The European Commission is consid-

ering whether to pursue additional 

legislation for AI beyond the current 

General Data Protection Regulation 

(GDPR), which took effect in May 2018 

and applies to AI to the extent it pro-

cesses personal data. Recognizing that 

AI regulation must be flexible enough 

to allow innovation, the Commis-

sion is reviewing whether the EU and 

national frameworks are sufficient 

for addressing the challenges of AI. 

Among the factors under consider-

ation are how to make regulation us-

able and practical and whether differ-

ent rules should be applied to public 

as opposed to private-sector uses of AI. 

A report identifying gaps is expected 

in mid-2020.

Other jurisdictions. On the world 

stage, the U.S. Congress has recog-

nized the important role of the United 

States in the development and appli-

cation of AI-driven technologies while 

at the same time noting that U.S. 

leadership is no longer guaranteed. 

Of particular concern are the prospect 

of Russia and China overtaking the 

algorithms, including ensuring accu-

racy and fairness. In New York, algo-

rithms are used to assign children to 

schools, screen for benefit fraud, as-

sess teacher performance, and design 

predictive policing behaviors.26 (It is 

interesting that prior iterations of the 

bill would have required companies to 

disclose proprietary algorithms.) 

The concern about bias in the insur-

ance context is best illustrated in In-

surance Circular Letter No. 1 (2019), 

issued by the New York Department 

of Financial Services27 following the 

department’s review of external data 

available to insurers for use with “al-

gorithms and predictive models.” Cit-

ing New York insurance laws prohib-

iting the use of criteria such as race, 

color, creed, national origin, status as a 

victim of domestic violence, or sexual 

orientation from being used in under-

writing,28 the department concluded:

… [a]n insurer should not use external 

data sources, algorithms or predictive 

models in underwriting or rating un-

less the insurer has determined that 

the processes do not collect or utilize 

prohibited criteria and that the use of 

the external data sources, algorithms 

or predictive models are not unfairly 

discriminatory. The insurer must es-

tablish that the external data sources, 

algorithms or predictive models are 

based on sound actuarial principles 

with a valid explanation or rationale for 

any claimed correlation or causal con-

nection. An insurer must also disclose 

to consumers the content and source 

of any external data upon which the 

insurer has based an adverse under-

writing decision.

The Department of Financial Services 

does not permit insurers to merely 

rely on a vendor’s claim of non-dis-

crimination or the proprietary nature 

of their process—the burden remains 

with the insurer to independently de-

termine the vendor’s compliance with 

anti-discrimination laws.29 This runs 

parallel to cyber security law, where 

the insurer cannot avoid third-par-

ty failure but is held accountable 

for that failure. 

European Union. On April 8, 2019, 

the European Commission published 

a set of ethical guidelines, “Trust-

worthy Artificial Intelligence,” and a 

document, A Definition of Artificial 

Intelligence: Main Capabilities and 

Scientific Disciplines.30 The guide-

lines, based on fundamental rights 

and ethical principles, list seven key 

requirements that AI systems should 

meet and offer guidance for the 

Some proponents are 
contemplating not only 
a national but a world 
view of  AI.
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same time ensuring that AI systems 

are accountable.35

Conclusion
AI will affect our daily lives, our fam-

ilies and our work environments with 

increasing speed and scope. While we 

are experiencing only the beginning 

of these impacts, governments, pol-

icy makers, insurance professionals, 

courts and arbitration panels will need 

to internalize the basics of AI as soon 

as possible. The learning curve can be 

daunting and require us to step out-

side our comfort zones into the scien-

tific world, but it holds much promise 

and excitement. 
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More than 30 years ago, a federal dis-

trict court in Manhattan handed down 

a decision that remains controver-

sial—indeed, it continues to generate 

litigation into 2020 (and perhaps be-

yond1). The decision involves faculta-

tive certificates, which, traditionally, 

are very brief contracts drafted largely 

by underwriters for underwriters, us-

ing specialized industry terminology 

and built on the customs and practices 

of the industry.

When isolated from the import of in-

dustry terminology and customs and 

practices, these certificates can be 

misinterpreted by courts, and the re-

sulting misinterpretation can be in-

stitutionalized as legal precedent. The 

purpose of this article is not to trace 

the legal arguments of the relevant 

cases, but to demonstrate how proper 

use of custom and practice (alongside 

determined and creative lawyering) 

appears to have reversed the effect 

of bad rulings in Bellefonte Re and its 

progeny.

Bellefonte Re Decisions
The seminal case in this matter is 

Bellefonte Reinsurance Co. v. Aet-

na Casualty & Surety Co., No. 85 Civ. 

2706 (JFK), 1989 U.S. Dist. LEXIS 10432 

(S.D.N.Y. Nov. 28, 1989). The cedent, 

Aetna, was attempting to collect ex-

penses in addition to the liability 

limits of Bellefonte Re’s facultative 

certificate. While it was not evident 

in this decision, it was revealed in a 

later decision involving Aetna that (1) 

the original Aetna policy reinsured by 

Bellefonte Re included expenses with-

in limits, (2) in a settlement with the 

insured, Aetna agreed to pay expenses 

in addition to limits, and (3) some of 

the reinsurance certificates, including 

the one at issue in Bellefonte Re, were 

not so endorsed.2

Thus, the real issue was whether ex-

penses would be treated similarly (i.e., 

expenses within limits) in the original 

policy issued by Aetna and in the fac-

ultative certificate, or whether the fac-

ultative certificate would pay expenses 

in accord with Aetna’s agreement to 

pay expenses to an insured—an ar-

rangement that was never agreed to by 

the reinsurer. Unfortunately, this real 

issue was not evident from the text 

of the opinion.

Bellefonte Re’s facultative certificate 

contained clauses agreeing to fol-

low the form of the underlying pol-

icy and to follow the fortunes3 of the 

cedent, plus a limits provision that 

did not mention expenses. Without 

benefit of expert testimony or extrin-

sic evidence, the court found no am-

biguity in the language concerning 

limits, holding that it capped both 

indemnity and expenses. The court 

Treatment of  Expenses in 
Facultative Certificates: The  
Road Back from Bellefonte Re
By Robert M. Hall
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found that the follow-the-fortunes 

provision in the certificate did not 

override other provisions in the cer-

tificate. Thus, it appeared from the 

text of the opinion that the reinsurer 

was not obligated to pay expenses in 

addition to the limits of the certifi-

cate on a policy that paid expenses in 

addition to limits. 

The appellate court affirmed,  

ruling that the district court had 

read correctly the limits provision 

in the facultative certificate, and did 

not comment on the lack of expert 

testimony on custom and prac-

tice. Bellefonte Reinsurance Co. v. 

Aetna Casualty & Surety Co., 903 

F.3d 910 (2d Cir. 1990). The 

court ruled:

We agree with the district court 

that “the limitation is to be a cap on 

all payments by the reinsurer.” We hold 

that the district court correctly read 

the first two provisions of the reinsur-

ance certificate to cap the reinsurer’s 

liability and that the “follow the for-

tunes” doctrine does not allow Aetna 

to recover beyond the express cap stated 

in the certificates.4

Progeny of Bellefonte Re

Many in the insurance marketplace 

regarded the Bellefonte Re decisions as 

aberrations, contrary to longstanding 

custom and practice. I was the general 

counsel of a major U.S. domestic rein-

surer that would have benefited from 

these rulings; my company, however, 

refused to take advantage of Bellefonte 

Re, considering it contrary to our legal 

and client-relation responsibilities. We 

anticipated that Bellefonte Re would be 

bypassed or effectively overruled by 

subsequent decisions.

It became impossible to dismiss Belle-

fonte Re as an aberration after Unigard 

Security Insurance Co. v. North River 

Insurance Co., 4 F.3d 1049 (2d Cir. 1993). 

Apparently, without benefit of any 

extrinsic evidence or expert testimo-

ny on custom and practice, the court 

followed Bellefonte Re, dismissing the 

impact of any factual differences be-

tween the cases on the meaning of the 

limits in the facultative certificate: 

“The meaning of such provisions is 

not an issue of fact to be litigated anew 

each time a dispute goes to court.”5

The next case in the timeline is Aetna 

Casualty & Surety Co. v. Philadelphia 

Reinsurance Corp., No. 94−2683, 1995 

U.S. Dist. LEXIS 4806 (E.D. Pa. Apr. 12, 

1995), which contains a brief reference 

to evidence of customs and practices 

of the reinsurance industry on paying 

expenses in addition to limits. Aetna 

argued factual differences between 

this case and Bellefonte Re, but the 

court dismissed them on the basis that 

Bellefonte Re was based on an interpre-

tation of the facultative certificate and 

not the facts of the case:

[T]he reinsurers’ entire obligation is 

quantitatively limited by the dollar 

amount the reinsurers have agreed to 

reinsure. Once the reinsurers have paid 

up to the certificate limits, they have 

no additional liability to Aetna for de-

fense expenses or settlement contri-

butions. Any other construction of the 

reinsurance certificates would negate 

the phrase “the reinsurer does here-

by reinsure Aetna ... subject to the ...  

amount of liability set forth herein.”6 

(Emphasis added).

Next came Excess Insurance Co. v. Mu-

tual Insurance Co., 3 N.Y. 3d 577 (2004), 

in which no extrinsic evidence or 

expert testimony on custom and 

practice is cited. The court followed 

Bellefonte Re and Unigard, ruling 

that minor differences in the under-

lying fact situation did not change 

the meaning of the limits provision 

in the facultative certificate. 

Excess Insurance was followed by 

Pacific Employers Insurance Co. v. Glob-

al Reinsurance Corp. of America, No. 

09−6055, 2010 U.S. Dist. LEXIS 40506 

(E.D. Pa. Apr. 23, 2010), in which the 

presence of expert testimony on cus-

tom and practice was not evident. 

The court followed Bellefonte Re and 

Unigard, observing that minor vari-

ations in contract language did not 

change the cap on the reinsurer’s ex-

posure in the limits clause.

Next up was Utica Mutual Insur-

ance Co. v. Clearwater Insurance Co., 

No. 6:13-cv-1178 (GLS/TWD), 2014 

Dist. LEXIS 162645 (N.D.N.Y. Nov. 20, 

2014), in which the cedent offered to 

provide extrinsic evidence of custom 

and practice on the issue of expens-

es in addition to limits. The court 

observed that extrinsic evidence is 

allowed only to explain ambiguity. 

In light of prior decisions on 

point, the court found no ambiguity 

in the limits provision and found 

for the reinsurer. 

Cases Considering Custom 
and Practice
Eventually, some courts began to 

allow extrinsic evidence on the is-

sue of expenses within or in addition 

to limits. In Utica Mutual Insurance 

Co. v. Munich Reinsurance America, 

Inc., 594 Fed. Appx. 700 (2d Cir. 

2014), the cases described previously 

were distinguished on the basis of 

different certificate language. 

The court found the certificate 

language on limits to be ambigu-

ous and directed the court below, 

on remand, to consider extrinsic 
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further ruled that the trial judge’s 

decision to admit expert testimony 

on custom and practice was not an 

abuse of discretion.9 The court found 

that this case was distinguishable 

from the Bellefonte Re line of cases 

both on the underlying facts and the 

wording of the facultative certificate, 

and otherwise upheld the rulings of 

the trial judge.

The remand of the Global v. Century 

litigation described above is Global 

Reinsurance Corp. of America v. Cen-

tury Indemnity, No. 13 Civ. 6577 (LGS), 

2020 U.S. Dist. Lexis 36579 (S.D.N.Y. 

Mar. 2, 2020), in which Century, the ce-

dent, had four expert witnesses (I was 

one of the four), and Global, the rein-

surer, had two. Following the lead of 

the Second Circuit, the district judge 

observed that the Bellefonte Re line of 

cases had been severely undercut. The 

court found that the facultative certif-

icate was not an integrated contract—

through follow-the-form language, 

the certificate incorporated the terms 

and conditions of the underlying pol-

icy, including expenses in addition to 

limits, unless specifically stated other-

wise in the certificate. The court found 

that payment of expenses in addition 

to limits by the reinsurer was consis-

tent with the text of the limits clause.

As to the role of Century’s experts,10 

the court stated: This textual inter-

pretation is confirmed by the credible 

expert testimony regarding the rele-

vant industry custom and practice. 

The Court credits Century’s experts’ 

testimony that concurrency was sig-

nificant enough to the history of rein-

surance and to the reinsurance market 

that parties to reinsurance agreements 

considered whether the reinsurance 

and insurance should be concurrent 

evidence of custom and practice 

in the industry.

This ruling on ambiguity was fol-

lowed in Utica Mutual Insurance Co. v. 

R&Q Reinsurance Co., No. 6:13-CV-1332 

(BKS/ATB), 2015 U.S. Dist. LEXIS 93565 

(N.D.N.Y. Jun. 4, 2015), in denying the 

reinsurer’s motion for summary judg-

ment. The court ruled that both par-

ties should be given the opportunity 

to present extrinsic evidence on cus-

tom and practice.

The Second Circuit Court of Appeals 

significantly undercut the Bellefonte 

Re line of cases in Global Reinsurance 

Corp. of America v. Century Indemni-

ty Co., 843 F.3d 120 (2d Cir. 2016). The 

court stated:

[W]e find it difficult to understand the 

Bellefonte court’s conclusion that the 

reinsurance certificate in that case un-

ambiguously capped the reinsurer’s lia-

bility for both loss and expenses. Looking 

only to the language of the certificate, we 

think it is not entirely clear what exactly 

the “Reinsurance Accepted” provision in 

Bellefonte meant. Evidence of industry 

custom and practice might have shed 

light on this question, but the Bellefonte 

court did not consider any such evidence 

in its decision, although it is unclear if 

any was presented.7

So saying, the court certified to the 

New York Court of Appeals the issue 

of whether the New York Court’s de-

cision in Excess Insurance constitutes 

a rule or strong presumption that the 

liability cap in a facultative certificate 

includes expenses, even when the un-

derlying policy pays expenses in addi-

tion to limits. In Global Reinsurance 

Corp. of America v. Century Indemnity 

Co., 30 N.Y.3d 508 (2017), the New York 

Court of Appeals ruled that there is 

no such rule or strong presumption. 

Reinsurance contracts are to be inter-

preted according to the same rules as 

other contracts.

Following the New York Court of Ap-

peals decision, the Second Circuit 

ruled that its decisions in Bellefonte 

and Unigard on the facultative certif-

icate in those cases were “premised on 

an erroneous interpretation of New 

York state law” and remanded the case 

to the district court with instructions 

to “construe each reinsurance policy in 

light of its language and, to the extent 

helpful, specific context.” Global Rein-

surance Corp. v. Century Indemnity Co., 

890 F.3d 74, 77 (2d Cir. 2018). Clearly, 

the “context” included expert testimo-

ny on custom and practice.

Cases Using Custom and 
Practice to Support Expenses 
in Addition to Limits
Century Indemnity Co. v. OneBeacon 

Insurance Co., 173 A.3d 784 (Pa. Super. 

Ct. 2017), is the appeal of a trial court 

ruling that considered expert testimo-

ny on both sides of the issue of wheth-

er, by custom and practice, facultative 

certificates pay expenses in addition 

to limits when the underlying policies 

do so. (I was an expert on behalf of the 

cedent.) The trial court found the rel-

evant language to be ambiguous and 

that the better interpretation favored 

the cedent. The reinsurer appealed on 

the basis that the relevant language 

of the facultative certificate was un-

ambiguous and that the trial court 

should have followed the Bellefonte Re 

line of cases. 

The appellate court agreed with the 

trial court that the relevant portions 

of the facultative certificate were 

ambiguous.8 The appellate court 
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the coverage provided by facultative rein-

surers, the pricing of such coverage, and the 

application of these matters to the Global v. 

Century dispute.

Paul C. Thomson III was Century’s claims ex-

pert. He offered testimony on the handling of 
facultative reinsurance claims (both before 

and after Bellefonte Re) and the application 
of this experience to the Global v. Century 

dispute.

Robert M. Hall was Century’s expert on insur-

ance policies and facultative certificate is-

sues. He offered testimony on the integration 
of such documents, follow the form, concur-

rency of coverage, distribution of premium 

among reinsurers, and application to the 

Global v. Century dispute.

11 Global Reinsurance Corp. of America v. 

Century Indemnity Co., No. 13 Civ. 6577 (LGS), 

2020 U.S. Dist. LEXIS 36579 (S.D.N.Y. Mar. 2, 

2020) *33 – 34 (internal citations omitted).

when drafting contracts. The Court also 

credits Century experts’ testimony that 

concurrency was presumed, unless the 

[certificate] contained an explicit state-

ment of non-concurrency… The Century 

experts offer more than enough credible 

evidence “to raise a fair presumption” 

that these principles were part of the re-

insurance industry’s customs and prac-

tices in the 1970s. Just as a knowledge-

able member of the 1970s reinsurance 

industry would expect material terms 

like the types of risks covered and the 

indemnity limit to be expressly stated 

in the agreement, a knowledgeable in-

surer or reinsurer would also expect any 

non-concurrency as to the expenses also 

to be expressly stated… Therefore, in this 

case, based on the reinsurance language 

and industry customs and practices in 

the 1970s elucidated through credible 

testimony, when there are losses, the re-

insurer’s liability as to expenses is not 

capped by any dollar amount, although 

the amount is limited and calculated by 

a ratio in the certificate.11

Thus, Bellefonte Re and its progeny 

were effectively bypassed and isolated, 

based (in part, at least) on expert testi-

mony on custom and practice.

Comments
Many in the insurance industry  be-

lieve that Bellefonte Re and its progeny 

were a result of (a) a technical under-

writing document (b) based on incom-

pletely stated customs and practices 

(c) being interpreted by judges who 

were not offered, or who did not ac-

cept, expert testimony on technical 

underwriting terms and procedures 

as well as other customs and prac-

tices of the industry. Many welcome 

the apparent demise of this line of 

cases after decades of disruption of the 

facultative reinsurance industry.

NOTES

The author acknowledges and thanks two 

expert witness colleagues, Lydia B. Kam Lyew 

and Paul C. Thomson III, for their commen-

tary on this article.

1 The district court decision in Global v. Cen-

tury, described in Section V, is under appeal. 

2 Aetna Casualty & Surety Co. v. Philadelphia 

Reinsurance Corp., 1995 U.S. Dist. LEXIS 4806 

at *6 (E.D. Pa. Apr. 12, 1995).

3 In these decisions, as is common, “fol-

low-the-fortunes” is used interchangeably 

with “follow-the–settlements.” When used 

accurately, follow-the-fortunes is an under-

writing concept dealing with the nature of 

the risk insured, while follow-the-settlements 

deals with the cedent’s loss settlements. To 

avoid confusion, this article will use the ter-

minology of the courts on point.

4 903 F.2d 910 at 913.

5 Unigard Security Insurance Co. v. North River 

Insurance Co., 4 F.3d 1049, 1071 (2d Cir. 1993).

6 1995 U.S. Dist. LEXIS 4806*6, quoting Belle-

fonte Reinsurance Co. v. Aetna Casualty & 

Surety Co., 903 F.2d 910 at 912-3 (2d Cir. 1990) 

(emphasis in the original).

7 Global Reinsurance Corp. of America v. 

Century Indemnity Co., 843 F.3d 120, 126 (2d 

Cir. 2016) (emphasis in the original). 

8 Century Indemnity Co. v. One Beacon Insur-

ance Co., 173 A.3d 784, 801 (Pa. Sup. Ct. 2017).

9 Id. at 804 – 5.

10 Lydia B. Kam Lyew was Century’s rein-

surance underwriting expert. She offered 
testimony on the history of facultative rein-

surance, facultative certificates and under-

writing, following form clauses, the need for 

concurrency between certificates and under-

ling policies, facultative premium calcula-

tions, and the application of these matters to 

the Global v. Century dispute.

William Manning was Century’s ceding insur-

er underwriting expert. He offered testimony 
on client expectations and understanding of 

Robert M. Hall  is an attor-

ney, former law firm partner, 
and former insurance and 

reinsurance executive and 

acts as an insurance consul-

tant as well as an arbitrator 

of insurance and reinsurance 

disputes and as an expert 

witness. 
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It has been said before in these pag-

es that we are “not ones to shy away 

from strong opinions.” After reading 

“Assessing USF&G’s ‘Objective Reason-

ableness’ Standard” in the 2020 Q1 is-

sue of the Quarterly,1 we are compelled 

to once again share those opinions in 

response to the overly pro-reinsurer 

interpretations of USF&G expressed 

by our friends at Rubin, Fiorella, Fried-

man & Mercante.

Decisions after USF&G

The authors paint a rosy picture 

for reinsurers looking for bound-

less discovery and seeking to over-

come summary judgment. Yet, 

USF&G actually favors limiting dis-

covery and further supports granting 

summary judgment.

Discovery. For discovery, USF&G 

and the cases following it have not 

broadened the scope of discovery 

or expanded the scope of inquiry, 

as the authors contend. If anything, 

UF&G narrowed the scope of discov-

ery.2 The court stated that “objective 

reasonableness should ordinarily 

determine the validity of an al-

location” and “that the ce-

dent’s motive should general-

ly be unimportant.” Thus, because 

the allocation is judged from an objec-

tive standard, detailed discovery about 

the cedent’s handling of a claim and 

its subjective views should generally 

be unnecessary.

Also, the two decisions cited in “As-

sessing USF&G” do not show that 

UF&G broadened discovery. Instead, 

Assessing USF&G’s ‘Objective 
Reasonableness’ Standard: 
An Alternative View
By Syed Ahmad and Patrick McDermott
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finding North River’s allocation prop-

er as a matter of law. In so doing, the 

court explained that a cedent “may 

engage in all manner of analyses to in-

form its decision as to whether, and at 

what amount, to settle, but those anal-

yses are irrelevant to the contractual 

obligation of the reinsurer to indem-

nify the reinsured for loss under the 

reinsurance policy.” That explanation 

is consistent with USF&G’s later pro-

nouncement that a cedent’s motive is 

generally irrelevant.

The recent post-trial decision in Utica 

v. Century acknowledges that summary 

judgment rulings should be frequent 

in light of the governing standards.8 In 

that case, Century challenged Utica’s 

allocation, and a jury ruled in Utica’s 

favor. Century filed a post-trial motion 

attacking Utica’s allocation. In denying 

that motion, the court gave a detailed 

overview of UF&G. It then concluded 

that USF&G “recognizes that the fol-

low-the-settlement doctrine sweeps 

broadly enough to permit the resolu-

tion of most reinsurance disputes at 

summary judgment.” 

Arbitration panels have also applied 

USF&G standards to issue disposi-

tive awards in favor of cedents. As set 

forth above, the panel in the American 

Home v. Wausau dispute concluded 

that American Home’s allocation was 

reasonable, found in favor of American 

Home, and denied Wausau’s request 

for discovery on American Home’s 

good faith. In a dispute between Na-

tional Union and Resolute Re, the pan-

el granted National Union’s summary 

judgment motion, finding that its al-

location was “objectively reasonable.”9

Of course, there have been and will be 

decisions declining to grant summary 

Excalibur simply rejects a cedent’s at-

tempt to use USF&G to limit discov-

ery.3 Lexington merely makes the unre-

markable statement that the reinsurer 

was entitled to discovery under the 

follow-the-settlements doctrine.4 Nei-

ther decision stated that discovery 

previously off limits to the reinsurer 

was now available because of USF&G.

Indeed, at least one arbitration panel 

has arrived at the opposite conclu-

sion: that USF&G results in narrower 

discovery. In that dispute, between 

American Home and Wausau, Ameri-

can Home ceded the claim three sep-

arate times using three separate ratio-

nales.5 The panel found that the third 

billing was reasonable. Despite that, 

Wausau argued that it still needed dis-

covery as to whether American Home 

acted in good faith. The panel rejected 

that argument because it had found 

that American Home’s allocation was 

reasonable, so Wausau had to pay the 

outstanding billings. That is, the panel 

prohibited discovery on the cedent’s 

good faith because the governing stan-

dard was objective reasonableness.

Dispositive motions. As a corollary to 

the supposed expansion of discovery, 

the authors assert that courts will 

have difficulty ruling that a cedent’s 

allocation is objectively reasonable as 

a matter of law because reinsurers are 

more likely to get sufficient discovery 

to show issues of fact. This should not 

be the case. In fact, where appropriate, 

courts and tribunals granted summa-

ry judgment to cedents before USF&G 

and should continue to do so after 

UF&G, particularly since they now 

need only consider objective reason-

ableness and generally need not con-

sider subjective matters like motive. 

Inquiries about motive and the like can 

often raise more factual issues than 

an objective inquiry. USF&G itself 

supports courts continuing to grant 

summary judgment to cedents. In that 

case, the New York Court of Appeals 

found the cedent’s allocation among 

the various insurance policies rea-

sonable as a matter of law and upheld 

granting summary judgment to the 

cedent on that part of the allocation.

The pre-USF&G court rulings grant-

ing summary judgment include Ger-

ling v. Travelers.6 In that case, the 

district court had granted summary 

judgment to the reinsurer, Gerling. 

On appeal, the Second Circuit found 

Travelers’s allocation reasonable as a 

matter of law, including based on the 

case law relevant to the challenged 

portion of the allocation. Thus, it di-

rected the lower court to grant sum-

mary judgment to Travelers. The Sec-

ond Circuit did so despite Gerling’s 

arguments that Travelers had acted 

in bad faith because Gerling “failed 

to demonstrate anything approach-

ing the requisite intent on the part 

of Travelers.” That is, the court found 

summary judgment appropriate even 

where it considered the cedent’s sub-

jective bad faith to be a part of the 

analysis. Under USF&G, summary 

judgment would be even more appro-

priate given that “the cedent’s motive 

should generally be unimportant.”

In another case, North River v. ACE, 

the Second Circuit upheld the dis-

trict court’s decision to grant sum-

mary judgment to the cedent.7 The 

reinsurer, ACE, had relied heavily on 

North River’s pre-settlement analysis 

and claimed that North River’s alloca-

tion of the settlement did not match 

its pre-settlement analysis. The Sec-

ond Circuit rejected that argument, 
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with the court deciding the dispute 

based on legal issues not involving 

any evidence, much less any criticism 

about the testimony that the authors 

reference.11 Moreover, the suggestion 

that the testimony offered under oath 

was false has no basis, and the accu-

sation is contrary to other evidence.12 

All of that undermines the example 

the authors use to show the purported 

problem created by USF&G.

Relatedly, the authors’ concerns about 

cedents retaining “hired guns” to 

opine in support of the cedents’ de-

cisions suffer from the same diffi-

culties. If such problems exist, they 

would not be unique to reinsurance 

cases and would exist for cedents and 

reinsurers alike. Too often, one side’s 

expert is the other party’s “hired gun,” 

and vice versa. Indeed, while portray-

ing those opining on cedents’ behalf 

as “hired guns,” the authors suggest 

that reinsurers retain an “expert” to 

rebut those opinions.

No Separate Standard for 
Settlement Challenges
The authors suggest that a reinsurer 

can try to avoid the objective reason-

ableness standard by claiming it is 

challenging the cedent’s settlement, 

not the cedent’s allocation. Yet, while 

USF&G involved reinsurers challeng-

ing the cedent’s allocation, nothing in 

that decision supports that a different 

standard would apply to challenges 

to a cedent’s settlement. And, after 

USF&G, courts have applied the 

objective reasonableness standard 

to reinsurers’ challenges to a settle-

ment.13 In addition, tribunals should 

reject reinsurers’ attempts to obtain a 

different standard of review by cloak-

ing a challenge to an allocation as a 

challenge to a settlement. 

judgment, like those highlighted in 

“Assessing USF&G.” There are plenty 

of decisions granting summary judg-

ment, however, including those high-

lighted above from the Second Circuit, 

the New York Court of Appeals, and ar-

bitration tribunals. Among those cases 

is USF&G itself, which undermines the 

idea that USF&G should lead to fewer 

summary judgment rulings. 

Meeting the Objective 
Reasonableness Test
The authors also muse about the pa-

rameters of the New York Court of Ap-

peals’ “objective reasonableness” test 

set forth in USF&G. Many of their the-

ories miss the mark.

For example, while recognizing the 

USF&G court’s test is objective reason-

ableness, the authors try to work in a 

subjective component focused on the 

cedent’s good faith. USF&G belies that 

attempt in multiple ways. The test is 

unequivocally “objective reasonable-

ness” and does not have a subjective 

reasonableness component. Indeed, 

the court actually considered whether 

the cedent’s subjective views should 

be relevant and decided they are not.

Thus, acknowledging the fact that 

UF&G “prohibits or severely restricts” 

a reinsurer’s “ability to examine the 

cedent’s motives for settling and allo-

cating” is not a “pro-cedent view.” It is 

decidedly the law in New York.

Manufactured Evidence and 
Self-Serving Testimony
The authors raise concerns that ce-

dents can “manufacture evidence” 

and offer “self-serving testimony” to 

support allocations. This is a rather 

dim view of the world. That parties 

may disagree about what happened 

and why does not mean that evidence 

was “manufactured” or that testimo-

ny is “self-serving” in some nefarious 

way. Even if legitimate and accepted, 

however, this view is not unique to 

cedents, reinsurance cases, or an ob-

jective reasonableness standard. Every 

dispute (reinsurance or otherwise) can 

lend itself to characterizations that 

each side (cedents, reinsurers, or any 

other entity) “manufactured” evidence 

and provided self-serving testimony.10 

For example, is it a coincidence that 

every time a reinsurer challenges an 

allocation, it construes the facts in a 

manner that would reduce its own li-

ability and likely increase some other 

reinsurer’s liability? Would it surprise 

anyone that a reinsurer’s claims han-

dler would testify that he or she never 

would have allocated in the manner 

in which the cedent did? To be clear, 

we are not faulting reinsurers solely 

because they may take positions that 

are in their own interest or for offer-

ing testimony that supports those po-

sitions. Rather, we are merely pointing 

out that a cynical view of purport-

ed problems of “manufacturing evi-

dence” and “self-serving testimony” 

would apply to all participants, ce-

dents and reinsurers alike.

Regardless, the answer is not to 

eliminate, change, or recharacter-

ize legal tests and standards. There 

are other solutions already in place, 

like rigorous cross-examination. 

Indeed, the Utica claims attorney 

who offered purportedly “self-serv-

ing” testimony cited in the article 

was the subject of lengthy 

cross-examinations at three different 

trials. Two of those trials ended in a 

jury verdict in Utica’s favor, and one 

case concluded—at least for now—
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and confirmed the reasonableness of Utica’s 
position on same. Plaintiff also introduced 
evidence that Brian Gagan, one of FFIC’s pri-

or experts in the underlying litigation, agreed 

with that position.”).

13 Utica Mut. Ins. Co. v. Fireman’s Fund Ins. 

Co., 6:09-cv-853, Dkt. 439 (N.D.N.Y. 2017) (jury 

instruction stating that “You are being asked 

to decide whether Utica Mutual’s decision to 

settle with Goulds on the basis that its 1966 

through 1972 primary policies contained ag-

gregate limits was among the objectively rea-

sonable options available.”), available from 

authors upon request.

Consistency Between 
Allocation and Case Law
We do not quibble with the authors’ 

expectation that “an allocation that 

is inconsistent with” a decision in the 

dispute between the cedent and the 

policyholder “is likely not objectively 

reasonable” except to clarify that it will 

always depend on the particular facts. 

But it is also true that an allocation 

consistent with court decisions on the 

relevant issues is likely objectively rea-

sonable. Indeed, that was the basis for 

the USF&G court’s ruling finding the 

cedent’s allocation among insurance 

policies reasonable as a matter of law.

In conclusion, while the USF&G deci-

sion gives both cedents and reinsurers 

arguments to support and challenge 

cedent’s decisions, it is not so pro-re-

insurer as the authors in “Assessing 

USF&G” hope. Of course, time will tell, 

as courts will continue to interpret 

and apply decisions like USF&G.
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12 Utica Mutual Ins. Co. v. Fireman’s Fund 
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it was unaware of the FFIC reinsurance at 

the time it settled with Goulds.”); id. at 169 

(“Utica presented extensive evidence that 

its settlement decisions were reasonable”); 

id. at 170 (“Plaintiff presented evidence that 
Goulds’ summaries of its own insurance pro-
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intended to change its insurance program, 

this “book end” proof provided evidence to 

Utica that the intervening policies had the 

same limits.”); id. at 170 (“In sum, the results 

of Utica’s investigation, Mr. Robinson’s virtual 

policy project, and the final advice from Uti-
ca’s outside counsel all confirmed to Utica 
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of plaintiff’s experts, opined that aggregate 
limits were standard in the 1960s and 70s 
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One of the hottest topics in interna-

tional arbitration is whether Section 

1782 of Title 28 of the United States 

Code allows discovery from U.S. par-

ties in aid of international private 

commercial arbitrations. Given that 

most reinsurance contracts provide 

for arbitration as a dispute resolution 

mechanism, and given the recent de-

cisions from the federal circuit courts, 

we expect more applications for dis-

covery in aid of international private 

reinsurance arbitrations.1

The Fourth Circuit’s March 30, 2020, 

decision in Servotronics, Inc. v. The 

Boeing Co. added to a growing circuit 

split over the proper interpretation of 

a “foreign or international tribunal” 

under 28 U.S.C. § 1782. Section 1782 

allows parties to a proceeding before 

such a tribunal to apply to district 

courts for an order compelling discov-

ery for use in foreign proceedings, and 

the Fourth Circuit recently joined the 

Sixth Circuit in holding that the stat-

ute applies to international private 

commercial arbitration.

This article places these recent deci-

sions in context. Part I provides back-

ground on the requirements and func-

tion of 28 U.S.C. § 1782 and discusses 

the Supreme Court’s seminal Intel 

decision. Part II analyzes the pre-In-

tel rationale of circuit court decisions 

holding that § 1782 does not apply 

to international private arbitration. 

Part III discusses the Servotronics 

opinion, while Part IV analyzes wheth-

er these recent decisions have the po-

tential to undermine the core advan-

tages of arbitration. 

Part I: 28 U.S.C. § 1782 and 
the Seminal Intel Decision 
Prior to 2004, applications under § 

1782 were rare, but the growth of inter-

national commerce and the Supreme 

Court’s Intel decision have spurred an 

increase in the number of successful 

applications.2 The statute is titled “As-

sistance to foreign and international 

tribunals and to litigants before such 

tribunals,” and four statutory require-

ments must be satisfied before a dis-

trict court “may order” a person to 

U.S. Discovery in Aid of  
International Private 
Commercial Arbitration
By Max Chester and Charlie Niemann
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2.	the nature of the foreign tribunal, 

the character of the proceedings 

underway abroad, and the recep-

tivity of the foreign government or 

the court or agency abroad to U.S. 

federal court judicial assistance;

3.	whether the request “conceals an 

attempt to circumvent foreign 

proof-gathering restrictions or 

other policies of a foreign country 

or the United States”; and

4.	whether the request is “unduly 

intrusive or burdensome” to the 

extent that it should either be 

“trimmed” or rejected outright.13

These factors have provided 

much-needed guidance for district 

courts, but the Court’s analysis and 

quotation of Professor Smit have not 

completely clarified the proper scope 

of § 1782. 

Part II: Pre-Intel 
Jurisprudence on This Issue
Before the seminal Intel decision, two 

circuit courts analyzed whether § 

1782 applies to international private 

commercial arbitrations, and both 

courts held that arbitral bodies are 

not “tribunals” under the statute.14 

The proceeding in Intel was qua-

si-judicial in nature, and the Court 

never addressed private arbitration 

in its opinion. Thus, the argument 

goes that these pre-Intel decisions 

remain good law,15 and district courts 

lack discretion to grant discovery for 

use in international arbitration be-

cause applicants cannot satisfy the 

threshold requirements of § 1782(a). 

The Bear Stearns16 and Biederman17 

courts both relied on plain text in-

terpretation of the statute and found 

nothing in its legislative history sug-

gesting that Congress intended the 

provide testimony, documents, or 

things “for use” in a foreign proceed-

ing:3 (1) the “person” (including corpo-

rate entities) from whom discovery is 

sought “resides or is found” in the dis-

trict where the court sits,4 (2) the re-

quest seeks evidence “for use in a for-

eign or international tribunal,”5 (3) the 

request is made by a foreign or inter-

national tribunal or by “any interested 

person” to the proceeding,6 and (4) the 

material sought is not protected by 

“any legally applicable privilege.”7

In Intel, an antitrust complaint against 

Intel filed with the Directorate–Gener-

al for Competition of the Commission 

of the European Communities gave 

rise to the underlying proceeding.8 

Advanced Micro Devices (“AMD”) filed 

the antitrust complaint and applied to 

the U.S. District Court for the Northern 

District of California for an order seek-

ing potentially relevant documents 

from Intel. The Ninth Circuit Court of 

Appeals reversed the district court’s 

denial of AMD’s application and the 

Supreme Court affirmed, holding that 

the district court had authority under 

§ 1782(a) to entertain AMD’s request.9 

The Court found that all four statuto-

ry requirements outlined above were 

satisfied, and its analysis opened the 

door for arguments that international 

arbitrations constitute “proceeding[s] 

in a foreign or international tribunal.”

A Senate report corresponding to a 

1964 amendment to the statute ex-

plained that the replacement of the 

term “any judicial proceeding” was 

meant to clarify that U.S. court assis-

tance could be provided in adminis-

trative and quasi-judicial proceedings 

abroad.10 After quoting this Senate 

report, the Court cited and paren-

thetically quoted (in dicta) a law re-

view article by Professor Hans Smit, 

who played a key role in the statutory 

amendment. Those favoring an expan-

sive view of the term “tribunal” have 

latched onto this quotation, which 

states that “[t]he term ‘tribunal’... in-

cludes investigating magistrates, ad-

ministrative and arbitral tribunals, 

and quasi-judicial agencies, as well as 

conventional civil, commercial, crimi-

nal, and administrative courts.”11

Aside from the Court’s seeming en-

dorsement of Professor Smit’s in-

terpretation of “tribunal” under the 

statute, there are three other key 

takeaways from Intel. First, the Court 

held that there is no categorical bar 

on district courts ordering production 

of documents when the foreign tribu-

nal or the “interested person” would 

not be able to obtain the documents 

if they were located in the foreign ju-

risdiction. In other words, there is no 

blanket “foreign discoverability” re-

quirement. Second, after noting that 

Congress removed the word “pending” 

in the 1964 amendments, the Court 

held that judicial assistance under the 

statute is not limited to “pending” or 

“imminent” proceedings.12 

Third, the Court repeatedly empha-

sized that district courts are not re-

quired to grant § 1782 discovery just 

because they have statutory author-

ity to do so. The Court outlined four 

factors for district courts to consid-

er after concluding that a discov-

ery applicant has established the 

threshold statutory requirements 

of § 1782(a). These factors are:

1.	whether the person from whom 

discovery is sought is a party to the 

foreign proceeding, in which case 

“the need for § 1782(a) aid generally 

is not as apparent”;
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tion as a means of dispute resolution 

and the limited discovery allowed in 

domestic arbitration under the Feder-

al Arbitration Act. The courts found it 

unlikely that Congress would autho-

rize broader discovery in aid of foreign 

arbitration than is provided under § 7 

of the FAA, which permits the arbitral 

panel but not all “interested parties” 

to issue subpoenas for documents 

and testimony for use in the arbitral 

proceeding. Further, § 7 only requires 

federal courts to enforce arbitrators’ 

summonses within the federal district 

in which the arbitrator (or the pan-

el) is sitting.21 The Bear Stearns court 

noted that these differences in dis-

covery could “create an entirely new 

category of disputes concerning the 

appointment of arbitrators and the 

characterization of arbitration dis-

putes as domestic, foreign, or in-

ternational.”22 Both decisions ex-

pressed concern that an extension 

of § 1782 discovery to international 

arbitration could undercut its main 

advantages of efficiency and cost 

statute to apply to private arbitra-

tion. The Bear Stearns court found 

this lack of evidence in the legislative 

history telling, because “a significant 

congressional expansion of American 

judicial assistance to international 

arbitral panels created exclusively by 

private parties would not have been 

lightly undertaken by Congress with-

out at least a mention of this legisla-

tive intention.”18 The Biederman court 

similarly found no contemporaneous 

evidence that Congress contemplated 

extending § 1782 to the “then-novel 

arena of international commercial ar-

bitration,” and held that past judicial 

interpretations of the term “tribunal” 

lent additional support to this conclu-

sion.19 The court also noted that ref-

erences to “arbitral tribunals” in the 

U.S. Code almost uniformly concern 

adjuncts of foreign governments or 

international agencies.20

Both courts evaluated the potential 

extension of § 1782 within the con-

text of federal policy favoring arbitra-

effectiveness, replacing these charac-

teristics with “fighting over burden-

some discovery requests far from the 

place of arbitration.”23 

Part III: Recent Decisions 
Have Created a Circuit Split 
The Intel decision opened the door to a 

more expansive reading of § 1782, and 

two circuit courts have now held that 

a foreign arbitral panel is a “foreign 

or international tribunal” under the 

statute.24 The Fourth Circuit followed 

the Sixth Circuit’s25 lead, issuing its 

Servotronics opinion in March 2020. 

In that case, Servotronics sought tes-

timony from three Boeing employees 

residing in South Carolina in connec-

tion with a U.K. private commercial 

arbitration between Servotronics and 

Rolls-Royce. The latter sought indem-

nification from Servotronics, claiming 

that its valve was responsible for fire 

damage to a Boeing engine. Boeing 

opposed Servotronics’ § 1782 appli-

cation and raised arguments similar 

to those that the Biederman and Bear 

Stearns courts found persuasive, while 

Servotronics argued that the Supreme 

Court’s Intel decision warranted a 

broader reading of “tribunal.” 

The Fourth Circuit reversed the dis-

trict court’s ruling that the arbitral 

panel was not a “foreign tribunal” for 

purposes of § 1782 and remanded so 

the district court could conduct fur-

ther proceedings on Servotronics’ § 

1782 application. The court conclud-

ed that the statute’s plain language 

and legislative history, as analyzed 

by the Supreme Court in Intel, man-

ifests Congressional intent to ex-

pand the scope of U.S. assistance in 

resolving foreign disputes. The court 

noted that the 1964 amendments 

removed the words “in any judicial 

The growth of  
international commerce 
and the Supreme 
Court’s Intel decision 
have spurred an increase 
in the number of  
successful applications.
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Part IV: Is Discovery Under 
§ 1782 a Runaway Train? 
At this point, the reader may be won-

dering whether these decisions have 

the potential to undermine interna-

tional arbitration’s “norm” by permit-

ting limitless discovery and generat-

ing tedious discovery disputes with 

U.S. parties. There is, however, good 

reason to believe that there are suffi-

cient guardrails in place to prevent § 

1782 from becoming a runaway train 

that undermines one of the central te-

nets of international arbitration. 

It is important to remember that dis-

trict courts’ analyses under § 1782 in-

volve a two-step process. First, the 

statutory requirements of § 1782 must 

be satisfied, and given the novel circuit 

split, the threshold issue will often be 

whether the proceeding at issue is 

taking place before a “foreign or in-

ternational tribunal.”33 If the statuto-

ry requirements are met, courts then 

engage in a discretionary analysis 

guided by the four Intel factors, which 

include consideration of whether the 

foreign tribunal would be receptive to 

U.S. federal court judicial interference. 

This factor is often outcome-determi-

native, and courts do not look kindly 

on parties to foreign proceedings who 

attempt to circumvent a tribunal’s au-

thority by requesting court assistance 

under § 1782.34 It is, therefore, difficult 

to imagine a scenario where a district 

court would grant discovery when the 

parties to an arbitration have agreed 

to limited discovery or where the tri-

bunal would be unreceptive to court 

assistance. 

The Servotronics and Intel courts em-

phasized that § 1782 discovery is not 

mandatory and will be limited by 

district court discretion. The Fourth 

proceeding pending in any court in a 

foreign country” and replaced them 

with the phrase “in a proceeding in a 

foreign or international tribunal.”26 It 

also cited and parenthetically quoted 

the same law review article authored by 

Professor Smit that the Supreme Court 

relied on (in dicta) in Intel. In holding 

that an “international tribunal” in-

cludes private arbitration, the Fourth 

Circuit concluded that Boeing’s argu-

ments reflected too narrow an under-

standing of the term “tribunal” and of 

arbitration itself. 

The court explained that the FAA, 

which provides less government 

regulation and oversight than the 

analogous U.K. Arbitration Act, does 

involve the government because 

it requires courts to compel arbi-

tration, oversee proceedings, issue 

summonses and, ultimately, enforce 

arbitral awards. The court therefore 

concluded that the U.K. arbitral tribu-

nal would meet the more restrictive 

definition of “foreign or internation-

al tribunal” advanced by Boeing even 

if the court applied it. In reaching 

this conclusion, the court expressed 

disapproval with a definition of 

“tribunal” that would only include 

“entities acting with the authori-

ty of the State.”27 Under the Fourth 

and Sixth Circuits’ holdings, district 

courts in these circuits now have 

discretion to order discovery 

from persons residing in the 

district for use in private 

international arbitration.

Parties have invoked § 1782 in the 

context of insurance and reinsurance 

arbitrations, with varying levels of 

success.28 In CMPC, Brazilian entity 

CMPC Celulose Riograndense LTDA 

suffered damage to one of its boilers 

and sought insurance coverage from 

Mapfre, which was denied. In antici-

pation of private foreign arbitration 

with Mapfre, CMPC filed ex parte a § 

1782 application in the U.S. District 

Court for the District of Rhode Island, 

seeking communications between 

Mapfre and its reinsurer, FM Global. 

The district court granted the appli-

cation and then denied a motion to 

quash the subpoena. On the issue of 

“tribunal,” the district court cited the 

legislative changes discussed in Intel, 

refused to follow Biedermann and Bear 

Stearns as pre-Intel decisions, and cit-

ed several cases from the First Circuit 

that deemed private arbitral bodies 

as falling within the term “tribunal” 

in Section 1782. 

In Norfolk Southern, the movant sought 

an order requiring the former counsel 

of the opposing party to appear for a 

deposition in Chicago in connection 

with an ongoing reinsurance arbi-

tration in London.29 After recapping 

Intel, Bear Stearns, and Biedermann, 

the court cited several decisions from 

other district courts and acknowl-

edged that “the majority of courts” to 

consider the issue post-Intel held that 

“private arbitral tribunals fall within 

the ambit of § 1782.”30 The court never-

theless broke with this apparent trend 

and concluded that the arbitration at 

issue was outside the scope of § 1782, 

reasoning that the Supreme Court’s 

reference to “arbitral tribunals” in In-

tel includes state-sponsored arbitral 

bodies but excludes purely private 

arbitrations.31 The court thus did not 

read Intel’s dicta and citation to Pro-

fessor Smit as an endorsement of § 

1782’s applicability to all arbitral pro-

ceedings, but instead concluded that 

discovery may be appropriate in cases 

where the “adjudicatory power” of an 

arbitral tribunal is more evident.32
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(1964)).
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18-2454 (4th Cir. 2020); In re Application to Ob-

tain Discovery for Use in Foreign Proceedings, 

939 F.3d 710 (6th Cir. 2019). 

25 The Sixth Circuit opinion largely mirrors 

the rationale of the Fourth Circuit in Ser-

votronics, with the court reasoning that the 

ordinary meaning of “tribunal” should apply 

and that the scope of § 1782 is not limited to 

state-sponsored arbitration. The court took 

issue with the Second and Fifth Circuits’ 
reliance on, and interpretation of, the stat-

ute’s legislative history and rejected policy 

arguments that a broad interpretation of § 

1782 would undermine the central purposes 

of commercial arbitration or create illogical 

inconsistency with the FAA.

26 Servotronics, No. 18-2454 at 8. 

27 Id. at 11. 

28 See In re CMPC Celulose Riograndense 

LTDA., No. CV 19-MC-00005 WES, 2019 WL 

2995950, at *3 (D.R.I. July 9, 2019).

 

29 In re Arbitration between Norfolk S. Corp., 

Norfolk S. Ry. Co., & Gen. Sec. Ins. Co. & Ace 

Bermuda Ltd., 626 F. Supp. 2d 882, 883 (N.D. 

Ill. 2009). 

30 Id. at 884. 

31 Id. at 885 (citing Republic of Kazakh-

Circuit reasoned that district courts 

function “effectively as surrogates” 

for foreign tribunals in evaluating 

whether to grant discovery “for use” 

in foreign proceedings. In performing 

this surrogacy function, district courts 

should keep the purposes of interna-

tional arbitration in mind, as the In-

tel factors disfavor attempts to avoid 

foreign restrictions on broad pre-trial 

discovery. Whether district courts will 

faithfully apply the Intel factors re-

mains an open question, but the dis-

cretionary guidelines laid out by the 

Supreme Court and plain text of § 1782 

should prevent it from becoming a 

runaway train. 

The circuit split, the importance of 

international arbitration, and the 

U.S. Supreme Court’s recent histo-

ry of ruling on arbitration matters in 

practically every term will likely land 

the issue of § 1782 applicability to in-

ternational private commercial arbi-

trations in the nation’s highest court. 

For now, foreign parties will advance 

arguments for discovery from U.S. 

parties whenever such discovery may 

be advantageous to the claims in the 

foreign proceedings. The U.S. parties, 

in turn, should carefully consider the 

precedent in the circuit where they are 

located and craft arguments against 

discovery consistent with the discre-

tion retained by the district courts.
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In insurance or reinsurance disputes, 

it is often the case that key witnesses 

(e.g., current or former employees, bro-

kers, intermediaries, or underwriting 

agents) and documents are scattered 

among different countries. The taking 

of evidence abroad may be crucial to 

the fair resolution of the dispute. The 

vehicle for obtaining evidence in the 

United States for use in a foreign-seat-

ed arbitration is 28 U.S.C. § 1782. 

There is, however, a deep divide 

among U.S. courts regarding whether 

§ 1782 is available in aid of private 

commercial arbitrations. 

The issue revolves around whether § 

1782’s use of the term “foreign tribu-

nal” encompasses private commercial 

arbitration tribunals, with the Fourth1 

and Sixth2 Circuits of the U.S. Courts 

of Appeals taking an expansive view 

of the definition. In those circuits, dis-

covery from a non-party is available 

in aid of a private commercial arbi-

tration if the applicant satisfies the 

mandatory and discretionary factors 

set forth in Intel Corporation v. Ad-

vance MicroDevices, Inc.3

Recently, the Court of Appeal of En-

gland and Wales grappled with the 

converse question: May an English 

court order discovery of a non-par-

ty in aid of a private commercial 

arbitration seated in New York? The 

answer is “yes.” 

At issue in A and B v. C, D, and E4 was 

specifically whether Section 44(2)(a) 

of the Arbitration Act of 1996 (“Act”) 

empowered an English court to order 

a non-party resident of England to 

provide a deposition for use in a New 

York arbitration. The New York-seat-

ed arbitration involved a contract 

dispute between petitioners A and B 

and respondents C and D. During the 

arbitration, A and B sought evidence 

from non-party E, who was a lead 

negotiator for the contracts at issue 

in the arbitration.

Non-party E refused to travel to New 

York to give evidence. The New York 

tribunal, in the face of that refus-

al, permitted A and B to seek an or-

der from the English court to take 

non-party E’s deposition. Although the 

English lower court denied A and B’s 

application based on prior authority, 

it noted, “I can see considerable force 

in the arguments advanced in favour 

of the view that the jurisdiction under 

s.44 could, in an appropriate case, be 

exercised against a non-party.”

The Court of Appeal undertook a de-

tailed analysis of the interplay among 

Sections 1, 2, 4, 38, 43, 44, and 82 of the 

Act. The court reached the conclusion 

that Section 44(2)(a) of the Act gives a 

court the power to make an order for 

the taking of evidence by way of depo-

sition from a non-party witness in aid 

of a foreign arbitration.

The court noted two main limitations 

on this power. The first limitation is 

A Door to Discovery in Aiding 
Foreign-Seated Arbitrations
By Ann Ryan Robertson, C.Arb, Paul J. Neufeld, PhD, FCIArb, and Ernesto R. Palomo
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“The arbitrators selected either as prescribed 

in this title or otherwise, or a majority of 

them, may summon in writing any person to 

attend before them or any of them as a wit-

ness and in a proper case to bring with him or 

them any book, record, document, or paper 

which may be deemed material as evidence 

in the case.”

6. In Managed Care Advisory Group, LLC v. Cig-

na Healthcare, Inc., 939 F.3d 1145 (11th Cir. 

2019), the Eleventh Circuit joined the Second, 

Third, Fourth, and Ninth Circuits in holding 

that § 7 of the Federal Arbitration Act allows 

arbitrators to compel a non-party witness to 

attend an arbitration hearing and bring doc-

uments with them, but does not permit sub-

poenas for pre-hearing depositions or for the 

production of documents.

the opening words of section 44(1): 

“unless otherwise agreed by the par-

ties.” The second limitation is found in 

Section 44(4) of the Act:

(4) If the case is not one of urgency, the 

court shall act only on the application 

of a party to the arbitral proceedings 

(upon notice to the other parties and 

to the tribunal) made with the permis-

sion of the tribunal or the agreement in 

writing of the other parties.

In this instance, there was no agree-

ment of the parties limiting the 

court’s power, and notice to the par-

ties and permission from the tribunal 

had occurred. Because these thresh-

olds were satisfied, nothing restricted 

the court’s power “to make whatever 

Order in relation to the taking of ev-

idence from witnesses it could have 

made in civil proceedings in the High 

Court or the county court, which clear-

ly includes the power under CPR 34.8 

to make an Order for evidence to be 

taken by deposition.” Thus, the English 

Court of Appeal, like the Fourth and 

Sixth Circuits, held that evidence may, 

in some circumstances, be procured 

from a non-party in aid of a foreign 

commercial arbitration.

The use of § 1782 in U.S. courts has 

seen rapid growth. Whether the 

English courts will experience the 

same growth based on Section 44(2)(a) 

remains to be seen. What is known is 

that there now exists a vehicle on both 

sides of the Atlantic potentially to ob-

tain discovery for use in foreign com-

mercial arbitrations.

Ironically, parties in arbitral proceed-

ings in the United States may be in 

better position to obtain pre-hearing 

discovery from a non-party located 

in England than from a non-party 

located within the U.S. Indeed, most 

courts have held that § 7 of the Federal 

Arbitration Act—which gives arbitra-

tors the authority to issue subpoenas 

to third-party witnesses—does not 

permit pre-hearing discovery in aid of 

arbitration.5 The majority rule is that 

arbitrators can compel non-parties 

to attend the arbitration hearing, but 

cannot force a party to participate in 

pre-hearing discovery.6

NOTES

1. Servotronics, Inc. v. Boeing Co., 954 F.3d 209 

(4th Cir. 2020).

2. Abdul Latif Jameel Transportation Co. v. Fe-

dEx, 939 F.3d 710 (6th Cir. 2019).

3.  Intel Corp. v. Advanced Micro Devices, Inc., 

542 U.S. 241 (2004). There are four threshold 

requirements: (1) the request must be made 

“by a foreign or international tribunal” or by 

“any interested person,” and an “interested 

person” need not be a litigant; (2) the request 

must seek evidence, whether it be the “testi-

mony or statement” of a person or the pro-

duction of “a document or other thing”; (3) 

the evidence must be “for use in a proceeding 

in a foreign or international tribunal”; and (4) 

the person from whom discovery is sought 

must reside or be found in the district of the 

district court ruling on the application for as-

sistance. In addition, there are five discretion 
factors to consider even if the four threshold 

requirements are met, to wit: (1) Is the person 

from whom discovery sought a participant in 

the foreign proceeding?; (2) Considering the 

nature and character of the foreign proceed-

ing, is judicial assistance appropriate?; (3) 

Will the foreign government, court or agency 

be receptive to U.S. federal-court judicial as-

sistance?; (4) Is the discovery request a veiled 

attempt to avoid foreign evidence-gathering 

restrictions or other policies?; and (5) Is the 

request unduly intrusive and burdensome?

4. A and B v. C, D, and E [2020] EWCA Civ 409 

(19 March 2020).

5. 9 U.S.C. § 7 provides in pertinent part: 
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Eaton Partners, LLC, an invest-

ment placement agent, entered 

into a placement agreement 

with Azimuth Capital Management 

IV, Ltd. Eaton filed a demand for ar-

bitration alleging that Azimuth 

breached the placement agreement by 

failing to pay Eaton certain fees and 

accrued interest.

The arbitrator entered an order, with 

approval of the parties, requiring 

each party to submit a list of all fact 

witnesses expected to be called at the 

hearing. Azimuth disclosed three wit-

nesses, including Jason Montemurro, 

a partner at Azimuth.

Does a Withdrawn Witness 
Necessitate a Postponed Hearing?
Since March 2006, the Law Committee has published summaries of recent U.S. cases addressing arbitration- and 

insurance-related issues. Individual ARIAS•U.S. members are also invited to submit summaries of cases. 

Case: Eaton Partners, LLC v. 

Azimuth Capital Mgmt. IV Ltd., No. 
18 Civ. 11112 (ER) (S.D.N.Y. Oct. 
18, 2019)

Court: U.S. District Court for the 
Southern District of New York

Date decided: October 18, 2019

Issue decided: Whether an 
arbitrator’s failure to postpone a 
hearing when a witness becomes 
unavailable provides a basis to 
vacate the arbitration award

Submitted by: Polly Schiavone, 
vice president, Swiss Reinsurance 
America Holding Corp. 

Right before the first arbitration hear-

ing, Montemurro became unavailable 

because of a family death. The arbitra-

tor discussed several alternatives with 

the parties, including video testimony 

and adjournment. Azimuth ended up 

withdrawing Montemurro from the 

witness list, and the initial hearing 

went forward. At a later hearing, Az-

imuth sought to introduce a new re-

buttal witness, and the arbitrator de-

nied that request.

The arbitrator eventually issued an 

award in favor of Eaton, and Ea-

ton filed a petition to confirm the 

award. Azimuth moved to vacate the 

award, arguing that the arbitrator was 

guilty of misconduct for (1) failing to 

postpone the hearing when Mon-

temurro became unavailable and (2) 

refusing to accept Azimuth’s rebuttal 

witness. Azimuth also asserted that 

the arbitrator showed manifest dis-

regard for the law and improperly fa-

vored Eaton in her interpretation of 

the placement agreement. Lastly, Az-

imuth asked the court to enter judg-

ment in its favor, citing breach of con-

tract and various other legal theories.

In its discussion, the court cites the 

high burden of proof required to va-

cate an arbitration award and points 

out that misconduct can rise to the 

level of vacatur when and if an ar-

bitrator refuses to accept evidence 

from a key witness. In addition, the 

court points out that it has no author-

ity to review an arbitrator’s decision 

on the merits.

A review of the arbitration record 

revealed that Azimuth never made 

a valid request for postponement 

of the hearing and that, when with-

drawing Montemurro as a witness, Az-

imuth’s counsel stated, “I don’t think 

that he is going to be needed.” Also, 

Azimuth failed to cite any new alle-

gations that the rebuttal witness was 

intended to address. Finally, the court 

found that there was no basis in the 

record to support Azimuth’s allega-

tions regarding interpretation of the 

placement agreement.

Azimuth’s motion to vacate the ar-

bitration award was denied, and  

Eaton was awarded reasonable 

attorneys’ fees.

Polly Schiavone is a Vice 

President in the Armonk, 

New York Property Casual-

ty Business Management 

Unit at Swiss Reinsurance 

America Holding Corpora-

tion (“Swiss Re”).  She cur-

rently manages asbestos, 

pollution and health haz-

ard reinsurance claims ced-

ed to Swiss Re by one of its 

largest clients.
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MEMBERS ON THE MOVE

Larry Schiffer Launches Independent 
Legal and Consulting Practice

On August 1, 2020, Larry Schiffer launched his own independent 

legal and consulting practice, providing insurance and reinsurance 

disputes legal services, insurance and reinsurance consulting services, 

expert witness services, and mediation and arbitration services. 

He can now be reached at lpschiffer@yahoo.com or 516-650-1827. 
He also launched a new blog, Schiffer on Re-Insurance, which can be 

found at https://schifferonreinsuranceblog.wordpress.com/.
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MEMBERS ON THE MOVE

Law firm Mintz has added a group of five practitioners to its Insurance 

and Reinsurance Practice.

Deirdre G. Johnson, Paul W. Kalish, Suman Chakraborty and Ellen MacDonald Farrell 

joined as members, and Elaine Panagakos joined as special counsel. All five attor-

neys previously practiced at Squire Patton Boggs and will practice out of the firm’s 
Washington, D.C. office, with the exception of Chakraborty, who is based in New York.

Johnson is a litigator who focuses on representing insurers, reinsurers and captive 

insurers in coverage disputes and handling domestic and international arbitration 

proceedings and litigation involving insurance and reinsurance matters. She rep-

resents companies in disputes concerning life reinsurance treaties and defends pub-

lic corporations in class action lawsuits, securities litigation and U.S. Securities and 

Exchange Commission enforcement actions.

In the reinsurance/insurance litigation side of her practice, Johnson has experience 

with all types of coverage disputes, including those involving professional liability, 

life and health, variable annuity, general liability, surety, product liability, first-party 
property and environmental matters. She has represented numerous clients in dis-

putes arising under policies on the Bermuda form. Her work also encompasses guid-

ing clients through U.S.-based, Bermuda and London arbitration proceedings.

Kalish is a litigator with more than 30 years of experience serving the insurance and 

financial services industries. He focuses on insurance and reinsurance matters, fre-

quently representing clients in coverage disputes involving tort and environmental 

claims, class actions related to claims handling practices, international arbitrations 

and liquidations.

Since 2000, Kalish has also served as counsel for the Coalition for Litigation Justice 

Inc., a nonprofit established by property and casualty insurers to address abuses and 
inequities in mass tort litigation. He also advises insurers and captive insurers on 

new insurance products and policy language.

Chakraborty is a litigator with decades of experience advocating for major insur-

ers and reinsurers in high value arbitrations and in state and federal court litigation 

across the country. His disputes practice confronts a range of issues affecting clients 
in both the life and property and casualty industries.

Mintz Adds Five to Insurance and Reinsurance 
Practice in Washington, D.C., and New York

Deirdre G. Johnson 

Paul W. Kalish 

Suman Chakraborty 

Ellen MacDonald Farrell  

Elaine Panagakos
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When the COVID-19 pandemic 

intensified shortly ahead of our 
Spring Seminar, the Education 

and Member Services Committees 

quickly responded by revamping 

the Spring Seminar into a two-

part virtual event with a focus on 

COVID-19 insurance and reinsurance 

issues, including potential life 

disputes and application of hours 

clauses in other cat contexts. To 

address the critical networking 

component of the Spring Seminar 

(and ARIAS·U.S. events in general), 

the team put together ARIAS’s 

first virtual networking breakout 
sessions. The Spring Seminar was 

very successful and included more 

than 150 attendees—an ARIAS·U.S. 

Spring Seminar record!

In the wake of the Spring Seminar, 

and based on positive feedback 

from the ARIAS·U.S. community, 

the Member Services and Arbitrator 

Services Committees co-sponsored 

a virtual networking event in 

August that included two 30-minute 

networking breakout sessions for 

all attendees. This event included 

our first “ARI Talk” (akin to a Ted 
Talk) on the topic of social inflation, 
presented by Jane Mandigo of Swiss 

Re and Michael Olsan of White & 

Williams. More than 100 members 

registered for this free event.

Be on the lookout for more ARI  

Talks, virtual networking events, 

and virtual programming as we 

adapt to working during the 

COVID-19 pandemic!

ARIAS Goes Virtual… and Succeeds!

Speakers were 
knowledgeable, very well 
prepared and delivery of  
content was clear. The 
networking session in which 
I participated, led by Seema 
Misra, was one of  the best 
networking sessions I have 
joined in 15 years.
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