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With Spring in full swing, we bring
you another action-packed issue of
the Quarterly. We begin with an article
from the technology side, as Kirsten
Fraser and Andrew Foreman from Por-
ter Wright Morris & Arthur LLP give
us “A Problem Like Ephemeral Mes-
saging: Holding a Moonbeam in Your
Hand” For those of you who don’t
know, ephemeral messaging is a type
of text message that lasts for a limit-
ed period of time and then disappears
(ask your kids or grandkids about
Snapchat). The article discusses this
phenomenon in the business context
and explores how discovery rules are
trying to address these messaging sys-
tems. Will we see this in reinsurance
arbitrations? Maybe, so we thought
you should be ready for it.

Next, we have another excellent eth-
ics article,
is Enough?” Authored by founding
ARIAS Board Member Susan E. Mack, a
member of the Ethics Committee, the
article tackles the nettlesome issues of

“How Much Disclosure

disclosure by arbitrator candidates in
the panel selection process.

Following Susan’s piece is an emerg-
ing issues article based on recent de-
velopments in the cannabis industry
and the efforts by insurers (and, ulti-
mately, reinsurers) to insure the in-
dustry. Titled “A Coming Safe Harbor:
Working With the Cannabis Industry”
and authored by Robin C. Dusek of
Saul Ewing Arnstein & Lehr LLP (and
new member of the Quarterly Editori-
al Board), this article provides a useful
roadmap for insurers and reinsurers
to follow as they try to navigate the
inconsistent and changing legal land-
scape of this growing industry seg-
ment. This is a big issue because rein-
surers are very interested in covering

cannabis risks, but are very wary of the
legal minefield of inconsistent feder-
al and state laws. Robin helps them
navigate this problem and offers some
“hope” for the future with the possi-
bility of a safe harbor. With New York
recently legalizing recreational mari-
juana, this article is very timely.

Finally, Robert M. Hall of Hall Arbi-
trations (and another member of the
Quarterly Editorial Board) answers the
age-old question, “Are Cut-Through
Enforceable?” Cut-through
clauses provide a very valuable ser-
vice for certain types of insurance and
reinsurance relationships, but could

Clauses

cause unintended consequences for
other relationships. Bob gives us some
guidance on these clauses.

Now is a great time for you to join
these authors and submit your own
article to the Quarterly. Submissions
are welcomed on all topics related to
insurance and reinsurance arbitra-
tions and mediations. Don’t let your
thought leadership languish—send us
your articles and you, too, will see your
name on these pages.

Finally, for those who pay attention to
citation form, you will notice that our
endnotes are no longer in superscript

EDITOR’S LETTER

but are now in brackets [2]. This new
style is easier on our technical editors,
saves ARIAS a little time and money in
production cost, and is consistent with
many professional magazines. We
hope you find it a bit more readable.

Larry P. Schiffer
Editor
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A Problem Like Ephemeral
Messaging: Holding a Moonbeam
in Your Hand

By Kirsten Fraser and Andrew Foreman

Even if you think you’ve never heard
of ephemeral you’ve
probably heard of ephemeral messag-
ing. While the term itself may not be
well known, it’s likely you know of at

messaging,

least one ephemeral messaging app,
especially if you know anyone un-
der the age of 25: Snapchat. Nearly
half of U.S. internet users under age
25 use Snapchat [1], and hundreds of
millions of users worldwide send
ephemeral messages through the

Snapchat app daily [2].

Ephemeral sometimes

called self-destructing messages, are

messages,

essentially text messages that disap-
pear after a fixed period of time. Snap-
chat is not alone in the ephemeral
messaging space—there’s also Wickr,
Confide, and CoverMe, while Signal,
Telegram, WeChat, WhatsApp, Face-
book Messenger, and Instagram offer
ephemeral messaging as an option.
And in case you might have thought
of Snapchat (and, by proxy, ephem-
eral messaging) as just a way for

teenagers to communicate, think
again. Wickr describes its target au-
dience as military installations, gov-
ernment agencies, private enterprise,
and individuals [3], and Confide was
created to be the Snapchat for profes-
sionals [4]. More and more, individuals
and businesses are turning to ephem-
eral messaging as a secure means
of communicating.

While there are legitimate business
uses for ephemeral messaging, its use



can also raise questions and present
challenges within the context of lit-
igation or arbitration. In this article,
we aim to explain in broad terms the
nature of ephemeral messaging, iden-
tify some of the challenges ephemeral
messaging raises in relation to doc-
ument preservation and discovery,
describe some recent cases involving
ephemeral messaging, and provide
suggestions and ideas for litigants and
arbitrators alike to consider.

Ephemeral Messaging Basics
Ephemeral messaging apps (aka disap-
pearing messaging apps) allow users
to share content that is automatically
deleted immediately after it’s viewed
or within a defined period of time af-
ter receipt. The length of time a mes-
sage will remain visible can usually
be controlled by the sender. Messages
can contain text, images, or videos, de-
pending on the platform, and they are
generally end-to-end encrypted and
stored on your personal device. Of-
ten there is screenshot protection to
prevent the recipient from bypassing
the self-destruct feature. Ephemer-
al messages thus function much like
oral communications—once the con-
versation has ended, the communica-
tions live on only in the memories of
the participants.

The business case for ephemeral mes-
saging can be robust, depending on
the needs of an organization. The ben-
efits can include saving on data stor-
age, protecting trade secrets, protect-
ing against data breaches, controlling
e-discovery costs, and maintaining
privacy. If confidential communica-
tions no longer exist, there is no risk
of their inadvertent (or intention-
al) disclosure. By the same token,

ephemeral messaging may be a useful
tool for arbitration panel members to
confer with one another candidly when
a call, video conference, or other oral
communication isn’t feasible, with-
out the risk of disclosure or breach of
the confidentiality requirements that
usually accompany arbitration.

66 While there

Justice views ephemeral messaging
apps with a suspicious eye. Indeed, in
the 2017 version of its Foreign Corrupt
Practices Act (FCPA) Enforcement Pol-
icy, the DOJ took aim at ephemeral
messaging apps, requiring companies
to prohibit employees from “using
software that generates but does not

arc

legitimate business

uses for ephemeral
messaging, 1ts use can

also raise questions

and present challenges
within the context of
liigation or arbitration. 99

Litigation and Arbitration
Challenges

While there are legitimate reasons for
using ephemeral messaging, it can
also create challenges. For example, it
may complicate corporate compliance
obligations by circumventing regula-
tory retention requirements, violat-
ing the duty to preserve, and violating
corporate information governance
programs. And even if ephemeral mes-
saging is used only for non-nefarious
reasons, it can give the appearance
of impropriety.

For example, the U.S. Department of

appropriately retain business records
or communication” as a remediation
measure to receive full cooperation
credit in connection with volun-
tarily self-disclosed misconduct [s].
In 2019, the DOJ refined its policy to
loosen the outright prohibition on
ephemeral messaging apps—it now

requires that companies implement

“appropriate guidelines and con-
trols on the wuse of personal
communications and ephemeral

messaging platforms” as remedia-
tion [6]. However, the DOJ remains
skeptical of ephemeral messaging
apps, noting they “undermine the
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66 Ag you might imagine,
the disappearing nature
of ephemeral messages
can cause problems
when 1t comes to these
duties and obligations,
and courts and litigants
are Just starting to wade
into these issues. 99

company’s ability to appropriately
retain business records” [7].

The U.S. Securities and Exchange Com-
mission (SEC) likewise is mistrustful of
ephemeral messaging apps. In a 2018
National Exam Program Risk Alert, the
SEC advised registered broker-deal-
ers and investment advisers that they
should specifically prohibit “business
use of apps and other technologies
that can be readily misused by allow-
ing an employee to send messages or
otherwise communicate anonymous-
ly, allowing for automatic destruction
of messages, or prohibiting third-par-
ty viewing or back up” to comply with
the SEC’s books and records rule [8].

Turning to civil litigation, parties also
have a duty to preserve evidence where
litigation is reasonably anticipated
or ongoing—or, as the Federal Rules
of Civil Procedure put it, “.. potential

litigants have a duty to preserve rel-
evant information when litigation is
reasonably foreseeable” [9]. This duty
requires parties to retain documents,
suspend destruction, and put in place
litigation holds, and it includes elec-
tronically stored information (ESI),
such as text messages. Failure to pre-
serve ESI can lead to sanctions un-
der Rule 37(e), as seen in certain of
the cases discussed below, although
the rule “does not apply when in-
formation is lost before a duty to
preserve arises” [10].

While arbitral discovery is usually less
onerous than discovery in civil litiga-
tion, the same preservation and spoli-
ation issues may nevertheless appear
in arbitration, and the litigation rules
regarding preservation provide guid-
ance for an arbitration panel address-
ing these issues. Although the scope of
discovery in arbitration is often more

limited than in litigation, sanctions
for spoliation of evidence likely come
within the arbitrators’ authority.

In discovery under the Federal Rules,
ESI must be produced in a form “in
which it is ordinarily maintained or
in a reasonably usable form” [11]. That
said, “[a] party need not provide dis-
covery of electronically stored infor-
mation from sources that the party
identifies as not reasonably accessible
because of undue burden or cost” [12].

As you might imagine, the disappear-
ing nature of ephemeral messages can
cause problems when it comes to these
duties and obligations, and courts and
litigants are just starting to wade into
these issues. For example, does the
“duty to preserve relevant informa-
tion” require a company to change the
functioning of an ephemeral messag-
ing app to preserve (rather than de-
lete) messages going forward? Devel-
oping case law says yes. Are ephemeral
messages “reasonably accessible” if it
is possible to retrieve them through
extraordinary means, since not every-
thing deleted electronically is unre-
coverable? More and more parties are
turning to stipulated ESI orders to set
the boundaries, defining what is and
is not “reasonably accessible” And if
messages haven'’t yet been deleted, is
there an obligation to intervene and
prevent their deletion or turn them
over in discovery? Probably.

At one point, Snapchat revealed that
over a six-month period it had pro-
duced unopened messages to law en-
forcement in response to about a doz-
en search warrants [13]. The messages
had not self-destructed because they
had not been opened. These issues are
not isolated to the courts: arbitrators



may soon find themselves in a similar
position, being asked to issue discov-
ery orders, draw adverse inferences,
and apply sanctions in connection
with ephemeral data.

Recent Cases Involving
Ephemeral Messaging

In three cases over the past few years,
ephemeral messaging has played a
central role in the dispute. In each
case, ephemeral messaging proved
problematic (or at least potentially so).

In Waymo LLC v. Uber Technologies,
Inc., Waymo claimed that Uber mis-
appropriated its trade secrets [i4].
The litigation was beset by discovery
disputes. Waymo filed motions, mo-
tions in limine, and multiple requests
for relief for Uber’s alleged discovery
misconduct [15]. In a comprehensive
discovery order prior to trial, the court
ruled on the extent to which Uber’s
litigation misconduct might feature
at trial. The court allowed Waymo to
argue that Uber’s use of ephemeral
messaging was to purposefully con-
ceal evidence that it had stolen trade
secrets, while also allowing Uber to ar-
gue that its ephemeral messaging use
was legitimate [16]. There was no final
resolution of the issue, as the case set-
tled before trial.

After litigation began in Herzig v. Ar-
kansas Foundation for Medical Care,
Inc., the plaintiffs installed Signal on
their phones, with the app set to de-
lete messages [17]. One of the plain-
tiffs disclosed that they were messag-
ing over Signal at his deposition [18].
The court inferred that the messages
sent over Signal would have been re-
sponsive and held that the plain-
tiffs’ installation and use of Signal

represented an intentional act “to
withhold and destroy discoverable ev-
idence” [19]. While the court held that
“[t]his intentional, bad-faith spolia-
tion of evidence was an abuse of the
judicial process and warrantfed] a
sanction,” the court declined to deter-
mine the appropriate severity of the
sanction, as it dismissed the case on
merits in summary judgment [20].

In WeRide Corp. v. Kun Huang, after
the start of litigation, the defendant
CEO instructed his company to use
DingTalk to correspond internally
[21]. A company 30(b)(6) witness con-
firmed the company was unable to
recover any DingTalk ephemeral mes-
sages, although the CEO said he had
stored some messages but could not
find a vendor to extract them [22].
The plaintiff moved the court to issue
sanctions against the defendants for
spoliation of evidence.

In deciding whether to impose sanc-
tions under Rule 37(e) for spoliation of
ESI, the court explained that it should
consider whether “(1) the ESI should
have been preserved in the anticipa-
tion or conduct of litigation; (2) the
ESI is lost because a party failed to
take reasonable steps to preserve it;
and (3) [the ESI] cannot be restored
or replaced through additional dis-
covery” [23]. “Before terminating the
action, the Court must find that ‘the
party acted with the intent to deprive
another party of the information’s use
in the litigation’” [24].

The defendants continued to de-
lete emails older than 9o days, de-
leted entire email accounts, wiped
laptops, and began using DingTalk.
Taking all of this conduct togeth-
er, the court found it appropriate to
issue terminating sanctions under
Rule 37(b) and (e) [25].

©6 At one point, Snapchat
revealed that over a
six-month period 1t had
produced unopened
messages to law
enforcement 1n response
to about a dozen
search warrants.99
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What Does This Mean for You?
Based on the issues presented in
Waymo, Herzig, and WeRide, arbitra-
tors and parties need to be proactive
about addressing issues related to
ephemeral messaging. The case law
suggests that decisions about the use
of ephemeral messaging should be
based on specific business justifica-
tions and not made “on the fly” (and
especially not once there is already a
duty to preserve evidence). As with
other types of ESI, when litigation or
arbitration is reasonably anticipated,
parties should take steps to preserve
any ephemeral messages that still ex-
ist and disable automatic deletion of
messages. Once litigation or arbitra-
tion begins, parties may need to de-
termine whether responsive ephem-
eral messages exist, discuss with each
other the role of ephemeral messaging
in discovery, and negotiate whether
ephemeral messages should be part of
the discovery plan.

Where ephemeral messaging is in
play, arbitrators should understand
how the ephemeral messaging apps
used by the parties function, includ-
ing whether automatic deletion can
be disabled and whether use of the
app can be avoided entirely. Arbitra-
tors should also understand the im-
plications of a party’s decision to use
ephemeral messaging—did the party
start using ephemeral messaging be-
fore arbitration was reasonably an-
ticipated for one of the legitimate
described above,
or is the situation more like WeRide,
where the CEO’s instruction to use
ephemeral messaging came after the
start of litigation? Finally, arbitrators
should be prepared to craft discovery

business reasons

orders and relief, such as sanctions or
adverse inferences, if evidence that

could have been preserved is deleted.

With a greater understanding of the
function and legitimate use of ephem-
eral messaging as well as the ques-
tions and challenges it can present in
the context of litigation or arbitration,
parties and arbitrators should be well
positioned to handle any ephemeral
messaging issues that may arise.
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How Much Disclosure 1s Enough?

By Susan E. Mack

As one of the ethics partners at the law
firm of Adams and Reese LLP, it is my
frequent pleasure to assist other firm
lawyers in resolving conflicts of inter-
est and related disclosure issues, given
applicable state bar rules. As one of the
co-founders of ARIAS-U.S. and a proud
member of the ARIAS-U.S. Ethics Com-
mittee, I embrace this opportunity to
provide insights about disclosure is-
sues addressed by our own society’s
benchmarks and, specifically, the
ARIAS-U.S. Code of Conduct, Canon IV.

To refresh our collective memories,
Canon IV succinctly states the follow-
ing:

DISCLOSURE: Candidates for appoint-
ment as arbitrators should disclose any

interest or relationship likely to affect
their judgment. Any doubt should be re-
solved in favor of disclosure.

This article will explore the pragmat-
ic ramifications of this broad call for
disclosure affecting an arbitrator’s
[1] ability to fairly arrive at an award.
What are minimum disclosure stan-
dards for arbitrators? Are there cur-
rent best practices for disclosure and,
if so, what are these practices? What
are the best methods and appropri-
ate times for disclosure? And, impor-
tantly, what happens if, upon motion
for vacatur pursuant to the Federal
Arbitration Act (9 U.S.C. Section 10 et
seq.), a reviewing court determines
that the
simply not enough?

disclosure provided is

ARIAS « U.S. QUARTERLY - Q2 - 2021

A related subject addressed by Com-
ments 4 and 5 to Canon IV is an ar-
bitrator’s withdrawal from service
on the arbitration panel. Comment 4
addresses withdrawal mandated by an
arbitrator’s inability to reconcile his or
her “duty to disclose and some other
obligation, such as a commitment to
keep certain information confiden-
tial” Comment 5 addresses an arbi-
trator’s withdrawal for other “good
reason,” including “serious personal or
family health issues.”

This article will explore when and
whether an arbitrator should with-
draw or, alternatively, consider that
a different and less drastic cure is in
order. Finally, this article will discuss
what happens to the tripartite panel



ARBITRATOR DISCLOSURE AND WITHDRAWAL

when one of its three members does
indeed withdraw. Should the panel
be entirely reconstituted, or will the
interests of justice and due process
be served by replacing only the ar-
bitrator who has tendered his or
her resignation?

66 It 1s

conflicts that relate to

Consider the following language:

same.

1. Before accepting an arbitration
appointment, candidates for appoint-
ment as arbitrators should make a
diligent effort to identify and disclose

axiomatic

that an arbitrator
should disclose
any 1nvolvement,
by employment or
otherwise, with the
actual contracts or
claims at 1ssue. 99

Minimum Standards and

Best Practices for Arbitrator
Disclosure

Comment 1 to Canon IV makes clear
that it is not enough for an arbitra-
tor to advise the parties to an arbi-
tration, through counsel, of any ob-
vious conflicts that the arbitrator
readily remembers. Comment 1 evi-
dences the expectation that arbitra-
tors will undertake an affirmative
responsibility to (1) determine the is-
sues underlying the arbitration and
understand the identities of counsel,
parties, and witnesses as well as oth-
er interested parties and (2) seek out
and disclose any present or potential

any direct or indirect financial or per-
sonal interest in the outcome of the
proceeding or any existing or past fi-
nancial, business, professional, family
or social relationship that others could
reasonably believe would be likely to
affect their judgment, including any
relationship with persons they are
told will be arbitrators or potential
witnesses. Such disclosures should in-
clude, where appropriate and known
by a candidate, information related
to the candidate’s current employ-
er’s direct or indirect financial inter-
est in the outcome of the proceedings
or the current employer’s existing or
past financial relationships with the

parties that others could reasonably
believe would be likely to affect the
candidate’s judgment [emphasis mine].

Comment 1 is a further refinement
to Canon IV’s admonition that arbi-
trators must disclose “any interest or
relationship likely to affect their judg-
ment.” The wording of Canon IV alone
frames necessary disclosure in terms
of what the arbitrator himself or her-
self subjectively deems likely to affect
the ability to resolve the matters in
controversy in the arbitration proceed-
ing. But Comment 1 adds the perspec-
tive of what, objectively, “others” could
“reasonably believe would be likely to
affect the candidate’s judgment.”

Here are the minimum standards that
should satisfy the reasonable beliefs of
“others” analyzing adequacy of disclo-
sure:

Identifying the issues central to the
dispute. By means of the umpire
questionnaire to be distributed to
the party-appointed arbitrators as
well as the umpire, counsel should
disclose enough initial facts about
the dispute that all panel members
will know if they have addressed
the involved principles
ly by expert testimony or publica-
tions and presentations. For example,

previous-

if a given controversy involves
the Extra-Contractual Obligations
Clause, the dispute description

agreed upon by counsel should in-
that
tions of this clause are central to the

dicate differing interpreta-
arbitration proceeding. That will al-
low the conscientious panel member
to disclose whether he or she has tes-
tified, presented or written about this
subject, as required by Comment 2 (a)

to Canon IV.



It is axiomatic that an arbitrator
should disclose any involvement, by
employment or otherwise, with the
actual contracts or claims at issue (see
Comment 2 (c) to Canon IV). Whether
it is necessary for an arbitrator to dis-
close his or her service on other arbi-
trations where an award was issued
on facts and/or circumstances similar
to the described arbitration is not ex-
pressly addressed in Canon IV or its
Comments. The issue is relevant be-
cause, for example, several property/
casualty reinsurance arbitrations deal
with whether cedents have appropri-
ately allocated settlements to different
years and different layers of reinsur-
ance treaties. On the life side, several
arbitrations deal with the purported
ability of reinsurers to raise rates on
yearly renewable term treaties.

The results in these proceedings may
well differ based on the facts, the trea-
ty wording, and the course of dealing
of the parties. Unless information
about prior arbitrations is specifically
requested by counsel, no affirmative
disclosure is required unless the arbi-
trator believes that his or her prior ser-
vice is likely to affect his or her judg-
ment in the present arbitration.

If an arbitrator believes the issues
description is insufficient, a com-
munication to secure more infor-
mation should be directed to both
parties’ counsel.

Keeping accurate records so that re-
currence of parties, counsel and com-
pany representatives may be ascer-
tained. Once an arbitrator learns of
the involved parties, their counsel,
their third-party administrators or
managers, and their company repre-
sentatives by means of the umpire

questionnaire [2], he or she should
consult his or her arbitration records
for other matters involving these pro-
fessionals. To meet this minimum
standard, I recommend that the ar-
bitrator keep a spreadsheet that does
the following: (1) identifies matters
chronologically and in relation to the
involved parties; (2) identifies other
members of the panel on each matter;
(3) sets forth all counsel and their law
firms; and (4) identifies company rep-
resentatives and third-party adminis-
trators or managers for each party [3].

Additionally, I recommend that each
arbitration listing on the spreadsheet
refer to when and how each proceed-
ing was resolved. This measure serves
to satisfy the inquiry contained within
the ARIAS-U.S. standard questionnaire
as to whether other matters involv-
ing any of the same panel members,
parties, counsel or company repre-
sentatives resolved after the final
hearing and award or, if not, wheth-
er they resolved before or after the
organizational meeting.

Accurate recordkeeping then enables
the arbitrator to disclose, in the words
of Comment 1,“.. any direct or indirect
financial or personal interest in the
outcome of the proceeding or any ex-
isting or past financial, business, pro-
fessional, family or social relationship
that others could reasonably believe
would be likely to affect their judg-
ment.” This recordkeeping also allows
for compliance with Comment 2 (b) to
Canon IV by disclosing the following:

... the extent of previous appointments
as an arbitrator by either party, ei-
ther party’s counsel or either party’s
third-party administrator or man-
ager; while it may be true in some

circumstances that only the party tech-
nically appoints the arbitrator, the pur-
pose of this rule is to require disclosure
of the relationships between the can-
didate and the parties as well as the
candidate and either party’s counsel or
third-party administrator or manager;
such relationships that must be dis-
closed include appointment as an ar-
bitrator where the party’s counsel and)/
or party’s third party administrator or
manager acted as counsel or third party
administrator or manager for a party
malking the appointment.

Determining the current employer’s
financial interest in the proceedings.
Typically speaking, ascertaining one’s
own potential financial interest in the
proceedings is a simple affair. For ex-
ample, if an arbitrator has equity hold-
ings in a publicly traded party to an
arbitration, these holdings, as known,
should be disclosed. But Comment 1
also places an obligation on the arbi-
trator to disclose the following:

... Where appropriate and known by a
candidate, the candidate’s current em-
ployer’s direct or indirect financial in-
terest in the outcome of the proceedings
or the current employer’s existing or
past financial or business relationship
with the parties that others could rea-
sonably believe would be likely to affect
the candidate’s judgment.

At a minimum, those working for a
company should disclose all known
marketing, financial and business
relationships actually known, as re-
quired by the plain language of Com-
ment 1. I submit that current best
practice goes beyond that minimum.
Realistically, it would be difficult, at
a time after the proceeding, to justi-
fy the arbitrator’s state of knowledge
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about his or her current employer at
the time of disclosure. For that reason,
I advise the prudent arbitrator work-
ing in a law firm to conduct a confi-
dential conflicts-of-interest scan to
determine the extent to which other
lawyers represent (or are adverse to)
the parties. Similarly, I advise an exec-
utive currently working for an insurer
or reinsurer to make direct inquiries
about that employer’s relationships
with a party, without disclosing that
the party is involved in an arbitration
that may well be subject to confidenti-
ality strictures.

The Continuing Duty to
Disclose; Timing and Method
of Disclosures

Comment 3 to Canon IV sets forth a
baseline standard that the timing of
disclosure should be “no later than
when arbitrators first meet or com-
municate with both parties.” At the or-
ganizational meeting, minimum stan-
dards dictate that the party-appointed
arbitrators verbally advise counsel of
their disclosures, while the umpire
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will provide verbal updates to his or
her completed umpire questionnaire.

By contrast, current best practice
mandates that the party-appoint-
ed arbitrators disclose their present
and potential conflicts by means of
a writing directed to all counsel and
panel members. This measure guards
against an arbitrator’s inadvertent
omission of a necessary disclosure.
Ideally, these written disclosures will
take place shortly after all panel mem-
bers receive the position statements
invariably exchanged prior to the or-
ganizational meeting. In that way,
arbitrator disclosure may be made
early in the proceeding, but after the
arbitrator learns as much as possible
about the parties, their relationships
and the issues in contention from the
position statements.

Comment 6 to Canon IV advis-
es that “the duty to disclose all in-
terests and relationships is a con-
tinuing obligation throughout the
proceeding” As is aptly noted, sup-
plemental disclosure should be made

...there are routine

touchpoints at which
additional disclosure
should be seriously

considered. 99
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immediately when an arbitrator re-
calls interests or relationships that he
or she has failed or neglected to dis-
close previously. Further, the arbitrator
should explain why the disclosure was
not made earlier, such as inadvertence
or a good-faith belief that the disclo-
sure was not germane to the particular
interests or relationships presented by
the arbitration proceeding.

But aside from these exceptional cir-
cumstances, there are routine touch-
points at which additional disclosure
should be seriously considered. These
touchpoints include the dates on
which counsel reveal the identities
of fact and expert witnesses. Prior to
those dates, it is likely that the arbi-
trator does not have enough knowl-
edge about the witnesses to make
informed disclosures. Another obvi-
ous touchpoint is immediately before
commencement of the final hearing.
As counsel have made most of their
written submissions by then, key in-
formation in those submissions may
well trigger additional meaningful
disclosure.

What happens if, upon a party’s mo-
tion to vacate, a reviewing court finds
arbitrator disclosures to be insuffi-
cient? Simply put, Canon IV’s dictates
are more stringent than the prepon-
derance of recent U.S. case law about
unacceptable arbitrator disclosure.
On the principal issue as to whether
arguably insufficient arbitrator dis-
closure will allow a party to vacate an
arbitration award, reviewing courts
have been reluctant to disturb the
validity of an arbitration award in all
but the most extreme circumstances.
See, e.g., Monster Energy Company
v. City Beverages, LLC 940 F. 3d 1120
(oth Cir. 2019).



Specific grounds for vacating an arbi-
tration award under 9 U.S.C. Section 10
include (1) where the award was pro-
cured by corruption, fraud or undue
means and (2) where there was evident
partiality or corruption in the arbitra-
tors, or either of them. In the Second
Circuit, the party seeking to vacate
an arbitration due to an arbitrator’s
purported “evident partiality” faces a
“high hurdle” Scandinavian Reinsur-
ance Co. Ltd. v. St. Paul Fire & Marine
Ins. Co., 668 F.3d 60, 72. (2d Cir. 2012).
Courts in the Second Circuit are gen-
erally hesitant to vacate arbitration
awards because of arbitrator nondis-
closure alone. National Indemn. Co. v.
IRB Brasil Resseguros S.A., 164 F. Supp.
3d 457, 475 (2016). As clarified in Ap-
plied Industrial Materials Corp v. Ova-
lar Makine Ticaret Ve Sanavi, A.S., 492
F.2d 132, 137 cited with approval in Na-
tional Indemnity Company 164 F. Supp.
3d at 475, “evident partiality” suffi-
cient to vacate an arbitration award is
described as follows:

Unlike a judge, who can be disqualified
in any proceeding in which his impar-
tiality might reasonably be questioned,
an arbitrator is disqualified only when
a reasonable person, considering all
of the circumstances, would have to
conclude that an arbitrator is partial
to one side.

Furthermore, unlike the reference in
Canon IV, Comment 1 to the arbitra-
tor’s “diligent effort to identify any
conflicts,” the Applied Industrial court
declined to impose on the arbitrator a
“free-standing duty to investigate” for
present or putative conflicts. Id. at 138.

A review of recent Second Circuit
case law fails to disclose any court of

¢ Only when the situation
cannot be resolved or
will continue for an
undetermined length
of time should the
arbitrator withdraw. 99

appeals cases that vacate arbitra-
tion awards based on an arbitrator’s
evident partiality. Only the Monster
Energy case in the Ninth Circuit il-
lustrates the most extreme of undis-
closed conflicts, whereby vacatur for
partiality”
deemed appropriate.

“evident would Dbe

The Monster Energy arbitration was
conducted under the auspices of
JAMS. The single arbitrator’s writ-
ten disclosure statement omitted
that the arbitrator had a substantial
ownership interest in JAMS, and JAMS
had administered 97 decisions for
Monster in the past five years. Monster
Energy, 940 F.3d at 1136. These facts
were only discovered after the pro-
ceeding concluded.

Where the arbitration award was in
favor of Monster, these facts were suf-
ficient to prompt the Ninth Circuit’s
reversal of the district court’s denial
of vacatur. In providing its rationale,
the Ninth Circuit Court of Appeals
stressed the significance and imme-
diacy of the undisclosed interests, as

opposed to any long-past, attenuated
or insubstantial connections between
Monster and the arbitrator.

While it is currently improbable that a
reviewing court will opine that a given
ARIAS-U.S. arbitrator’s disclosures are
not enough, I recommend that arbi-
trators should adhere to the more as-
pirational standards of Canon IV. Not
only will adherence assure a just out-
come, but doing otherwise is to place
an ill-advised bet that case law stan-
dards will remain unchanged.

Arbitrator Withdrawal: When
is this Step Necessary?

To best respect confidentiality stric-
tures, arbitrators disclosing informa-
tion about their past and concurrent
arbitrations should not identify the
parties to those arbitrations or related
confidential details. Comments 3 and
4 to Canon IV envision the scenario
where counsel presses for identifying
details as to another of an arbitrator’s
proceedings in which a confidentiality
order is in place. If counsel cannot be
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satisfied, the conflict between the dis-
closure obligation and the confiden-
tiality obligation should prompt the
arbitrator to withdraw. The arbitrator
should remain only if both counsel are
aware of an incomplete disclosure, ac-
knowledge the necessity of same, and
provide their informed consent for the
continuation of the arbitrator in his
or her role.

This example is Canon IV’s most de-
finitive reference to a reason prompt-
ing arbitrator withdrawal. Other rea-
sons may include (1) an arbitrator’s
personal or family ill health, (2) un-
avoidable, urgent and unforeseen em-
ployment commitments, or (3) a new
awareness of previously undisclosed
facts by counsel making clear newly
perceived conflicts to the arbitrator.
Because arbitrator withdrawal may
well hinder the parties’ intention to
bring the arbitration to a prompt and
fair resolution, alternative solutions
should be seriously considered. For
example, if personal ill health does
not equate to a continuing disabili-
ty, the less drastic solution of post-
poning the final hearing date could
accommodate anticipated recovery
time. Only when the situation can-
not be resolved or will continue for an
undetermined length of time should
the arbitrator withdraw.

Based on the authority of the Second
Circuit’s opinion in Insurance Co. of
North America vs. Public Service Mu-
tual Insurance Co., 609 F. 3d 122, 129-
130 (2d Cir. 2010), the solution to the
withdrawal of one arbitrator from a
tripartite panel is, in most instances,
to replace the arbitrator as opposed
to starting the arbitration anew with
an entirely new panel. This court rea-
soned that replacing the entire panel
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would “open the door to significant
potential for manipulation” Id. at 130,
hypothesizing that “a party receiv-
ing unfavorable interim ruling would
have an incentive to invite the mem-
ber designated to resign to forestall an
anticipated ultimate defeat” (citation
omitted). Notably, the case of an arbi-
trator’s withdrawal is different from
the “general rule” espoused in Marine
Products Export Corp. v. M. T. Globe
Galaxy, 977 F. 2d 66, 68 (2d Cir. 1992),
namely, that the arbitration must be
commenced anew when one member
of a tripartite panel dies.

Closing Thoughts

Exceptions such as arbitrator with-
drawal and counsels’ late discovery of
purportedly material non-disclosure
aside, Canon IV provides a workable
template for how ARIAS-U.S. arbitra-
tors can reasonably satisfy disclo-
sure obligations on an ongoing basis.
Pragmatic best practices continue to
evolve. Accordingly, I advocate shar-
ing any new practices by interact-
ing at our ARIAS-U.S. Spring and Fall
Conferences. I look forward to see-
ing you at our next conference, slat-
ed for beautiful Amelia Island, Flori-
da, near my home and law practice in
Greater Jacksonville.

NOTES

1. For purposes of this article, the terms arbi-
trators and panel members include both par-
ty-appointed arbitrators and umpires unless,
for clarity’s sake, specific reference must be
made due to context.

2. An aside—in determining how best to ex-
ercise this disclosure, it is critical to learn
the current parents and other affiliates of the
parties. The identity of “parties” can change
based onrecentacquisitionsand divestitures.

3. It is notable that Canon |, Comment 4 of

the ARIAS-U.S. Code of Conduct as well as
Canon IV, Comment 2 were not amended
until 2014 to indicate that records should be
kept as to third-party administrators or man-
agers. Therefore, practically speaking, an
umpire or arbitrator can reasonably explain
that his or her records do not contain this
information prior to 2014.

Susan Mack spent 25 years
as a general counsel and
chief compliance officer of
both insurers and reinsurers
in the life/health and prop-
erty/casualty sectors of the
insurance industry.
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RE/INSURING CANNABIS BUSINESSES

A Goming Sate Harbor: Working
with the Gannabis Industry

By Robin Dusek

With the success of recent state-level
legalization and decriminalization ef-
forts, the cannabis industry is boom-
ing, and the need for financial services
and insurance/reinsurance is acute
and largely unmet [1]. However, giv-
en the patchwork legal status of can-
nabis—legal in some states, illegal in
others, sometimes treated differently
based on medicinal or recreational
status, still unequivocally illegal at the
federal level—more traditional busi-
nesses, including insurers and rein-
surers, are rightly hesitant to become
involved. Congress has considered
various pieces of legislation to address
these concerns, but none of these laws

is perfect and, indeed, not one has
passed both chambers of Congress, let
alone been signed into law. New lead-
ership in Washington might change
that, but with or without this legisla-
tion, the cannabis industry presents
unique challenges and concerns wor-
thy of further review.

In 2019, the SAFE Banking Act was in-
troduced in Congress [2]. The original
act would have provided safe harbor
provisions for financial services orga-
nizations that worked with state-legal
cannabis [3] businesses [4], but the
House Financial Services Committee
expanded the safe harbor to include

ARIAS « U.S. QUARTERLY - Q2 - 2021

insurers and reinsurers providing cov-
erage to cannabis businesses [5]. That
safe harbor provision states that “an
insurer that engages in the business
of insurance [6] with a cannabis-relat-
ed legitimate business or service pro-
vider or who otherwise engages with
a person in a transaction permissible
under State law related to cannabis”
will not be held liable under federal
law or regulation [7].

The SAFE Banking Act passed the
House of Representatives with bi-
partisan support in 2019, with ap-
proximately one-third of House Re-
publicans and all but one Democrat
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voting in support of the bill. However,
it stalled in the Senate, where it never
progressed out of committee despite
bipartisan co-sponsorship [8].

The House didn’t abandon the bill; in-
stead, in 2020, it was folded into the
legislation for COVID-19 relief (the
HEROES Act) and passed the House
once again [9]. The SAFE Banking Act
provisions were, unfortunately, nego-
tiated out of the bill that ultimately
passed in December 2020. Still, a Sen-
ate under Democratic leadership may
breathe fresh life back into the bill.

Even if safe harbor is eventually cod-
ified, there is no reason to be believe
that federal legalization of cannabis
is imminent, despite Democratic con-
gressional leadership. The MORE Act,
which would have decriminalized can-
nabis at the federal level, passed the
House in 2020 but had few co-sponsors
in the Senate, and there are no signs
this will change anytime soon [10].
That said, it appears fairly evident that
cannabis legalization is not a passing
fad—in every state where it was on the
ballot in November 2020, voters sup-
ported legalization efforts [11]. And
legalization is no longer something
that affects only “blue” states: Missis-
sippi, Montana, and South Dakota are
among the states recently taking steps
toward legalizing cannabis [12].

At the same time, the legal canna-
bis industry has seen enormous job
growth, even during the COVID-19
pandemic [13]. Given the momentum
behind state-level legalization but the
overall squeamishness that still exists
relating to federal legalization, there
will likely continue to be a period of
years—maybe even decades—where
state law and federal law regarding
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cannabis do not align. Still, federal
lawmakers realize the necessity of tak-
ing some steps to make the differenc-
es in the laws more easily managed,
and safe harbor is one way to do this.

Cannabis Insurance
Considerations

The passage of the SAFE Banking Act
would be a game changer for the can-
nabis industry, the banking industry,
and the insurance industry. While
not all banking institutions or insur-
ance industry participants want to
work with cannabis businesses, some
see the sector’s relative resilience [14]
during the COVID-19 pandemic, espe-
cially as compared to more traditional
industries, as a lucrative opportunity.
Based on my discussions, there are
many insurers and reinsurers eager to
move into the cannabis space.

So, what are some considerations that
industry participants should weigh
before making the leap?

Federal illegality still matters, even
if the SAFE Banking Act becomes law.
Due to the confluence of factors re-
lating to insuring cannabis businesses
(federal illegality, perceived headline
risk, and lack of historical data, for ex-
ample), there are few insurers relative
to the overall needs of the industry.
In addition, nearly all insurers will-
ing to insure cannabis businesses are
operating on a surplus-lines basis, so
most policies are not written for the
cannabis industry, and general policy
exclusions may be problematic when
claims do arise. For instance, policies
may exclude illegality, smoke, or pol-
lution (among others) that theoreti-
cally could apply to many, or even all,
claims that arise.

For an insurance contract that covers
a state-legal but federal-illegal canna-
bis business (even with a safe harbor),
the applicability of these types of ex-
clusions is an open issue. In 2012, the
Hawaiian District Court sided with an
insurer that had used federal illegality
as the basis for declining coverage for
the loss of state-legal medical canna-
bis plants under a homeowner’s policy
[15]. A few years later, however, a Colo-
rado court sided with the insured in a
coverage dispute where the CGL carri-
er had relied on a public-policy exclu-
sion to decline coverage for its insured
cannabis business. The court pointed
out that the insurer, “having entered
into the Policy of its own will, know-
ingly and intelligently, is obligated to
comply with its terms or pay damages
for having breached it” [16]. It is fair to
say that the law on this issue is neither
mature nor clear, and it is possible, if
not likely, courts will take different
views of these exclusions.

Given the lack of clear guidance, will
reinsurers claim that cedents that
do pay, despite exclusions, have paid
claims ex gratia? While at first blush it
would seem to verge on bad faith for
an insurer or reinsurer covering a can-
nabis business to argue that cannabis
products are excluded from coverage,
it may be the case—depending on the
scope of coverage and definition of the
insured—that an underwriter believed
coverage to be narrowly focused. As
such, cedents and reinsurers entering
into contracts reinsuring cannabis
businesses would be wise to commu-
nicate regarding the applicability of
policy exclusions. These communica-
tions can help ensure that the parties
are on the same page regarding the
scope of coverage, thereby minimizing
or avoiding future disputes.



Federal illegality can also complicate
the relief that federal courts are willing
to consider. In 2020, courts repeatedly
cited the federal illegality of cannabis
when denying relief in commercial
disputes [17]. Whether this is a blip ora
trend remains to be seen. But any party
touching the cannabis industry in any
respect would be well advised to draft
contracts with severability provisions
to ensure that the entire contract does
not fall apart if one provision is found
to be unenforceable. Forum selection
clauses should be carefully considered,
as the forum selected may determine
wither a contract is fully enforceable
as written.

Cannabis is illegal in many countries
around the world. Given the issues
surrounding the enforcement of can-
nabis-related contracts in federal
court, reinsurance industry partici-
pants might find themselves comfort-
ed by the relative ubiquity of arbitra-
tion clauses in reinsurance contracts.

But is this comfort warranted?

It should come as no surprise that can-
nabis remains illegal in many coun-
tries around the world. Some coun-
tries have legalized medical but not
recreational cannabis; others have le-
galized certain cannabis products, but
not products sold in certain state-legal
medical or recreational dispensaries.
This could have consequences relating
to the enforceability of arbitrations
involving cedents or reinsurers locat-
ed in countries where cannabis prod-
ucts remain partially or entirely illegal.
Typically, the New York Convention
on the Recognition and Enforcement
of Foreign Arbitral Awards provides
that
parties whose home countries are

arbitration awards between
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Convention signatories may be en-
forced. However, the New York Con-
vention permits courts (or the rele-
vant “competent authority”) to refuse
to enforce awards that are contrary
to public policy in the country in
which recognition and enforcement
are sought [18].

It is an open question whether public
policy will be used as a basis to decline
to enforce arbitration awards that re-
late to the cannabis industry. In the
absence of clarifying guidance, parties
to reinsurance contracts covering the
cannabis industry should carefully
consider business partners and decide
whether they prefer to rely on courts
or arbitration, based on the specific
parties to a relationship.

The legality of cannabis will remain a
gray area. The cannabis industry has
been flooded with new participants,
regulations, and laws. Understanding
the nature of the risk is a challenge,
and pricing coverage appropriately

may take time to get right. Given the
relative lack of coverage capacity at
the moment, insurance appears to be
expensive relative to risk [19]. But this
may change quickly if the SAFE Bank-
ing Act passes and the market is flood-
ed with insurers and reinsurers com-
forted by the law’s enactment. And
as we all know, when participants are
losing money on risks, the likelihood
of disputes increases.

Assuming the SAFE Banking Act pass-
es, the legality of cannabis will still
continue to be a maze in the United
States. Even with a safe harbor, can-
nabis will still be illegal at the federal
level absent the passage of the MORE
Act (or something similar). Moreover,
state-level legality will vary, with each
state having a different set of laws and
regulations. Staying on top of the laby-
rinthine complex of laws, regulations,
and standard practices will be difficult
for even the most sophisticated indus-
try participants. Navigating this maze
is critical for understanding the scope
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of risk insured or reinsured, the best
forum for resolving disputes, and the
enforceability of judgments. As such,
it is vital that those entering the space
do so with their eyes wide open and
in conjunction with a competent
advisory team.
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CUT-THROUGH CLAUSES

Are Cut-1Through Clauses
Entorceable?

By Robert M. Hall

Sophisticated insureds often have size
and quality rating standards for their
insurers. Sometimes, however, in-
sureds may be willing to accept insur-
ers with lower ratings if (1) the insurers
are backed by large, quality reinsurers
and (2) the reinsurers are willing to al-
low the insured to “cut through” and
collect from the reinsurer if the ced-
ing insurer becomes insolvent. How-
ever, there is a line of cases in which
the courts have denied a cut-through
just when it is most needed—when the

ceding insurer is insolvent.

These decisions may be the result
of an inadequate understanding of

the history of cut-throughs and their
interaction with receivership-relat-
ed laws. The purpose of this article
is to examine this history and the
cases that do not reflect the history
of cut-throughs.

Fidelity and Its Aftermath

In Fidelity & Deposit Co. v. Pink, 302
U.S. 224 (1937), the ceding insurer was
insolvent. Its quota share reinsurer
argued that because the reinsurance
contract was one of indemnity, the re-
insurer was not required to pay its por-
tion of the loss until the cedent paid
its portion. Unfortunately, the cedent

was unable to do so due to its insol-
vency. The Supreme Court found for
the reinsurer on the indemnity issue.

The “Pink” in this case was the super-
intendent of insurance of the state
of New York. He devised a statutory
remedy by requiring an “insolvency
clause” in each reinsurance contract
if the cedent wanted to take cred-
it for the reinsurer in its financial
statements—effectively a mandatory
clause. The relevant statute required
that the reinsurer pay claims “with-
out diminution” because of the insol-
vency of the ceding company. Howev-
er, through compromise, the statute
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recognized two exceptions: (a) where
the contract specifically provides an-
other payee of the reinsurance in the
event of the insolvency of the ceding
insurer (a cut-through), and (b) where
another insurer has assumed the obli-
gations of the insolvent ceding insurer
(assumption reinsurance).

The requirement for an insolvency
clause, with these exceptions, current-
ly appears in the New York Insurance
Law at 13 § 1308 (a). Other states require
an insolvency clause with these same
exceptions or accept them de facto
because the clause is used universally
in the reinsurance industry. Thus, the
cut-through exception is an express or
de facto exception to the authority of
state insurance company receivers to
marshal the reinsurance recoverables
of the cedent [1].

Caselaw Adverse to
Cut-Throughs

There is a line of cases adverse to
cut-throughs on the basis that they
undercut the ability of the receiver
to marshal assets and control the re-
ceivership proceeding. These cases fail
to recognize the cut-through clause
as the contractual manifestation of
a statutory exception to the require-
ment that reinsurers pay reinsurance
payables to the receiver and no other
entity. Perhaps this has become lost in
the mists of reinsurance history.

When Mutual Fire, Marine and Inland
Insurance Company (“Mutual Fire”)
was placed in rehabilitation by the
Pennsylvania Insurance Department,
a rehabilitation plan was adopted
that impaired a variety of contractual
rights (including cut-throughs) on the
part of third parties. The Pennsylvania
Supreme Court rejected challenges

“Apparently, 1t was
never argued that the
cut-through was an
express or de facto
limitation on the
authority of the receiver
to marshal assets. 99
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to the plan: “While this [impairment
of contractual rights] may in fact be
an accurate assessment of the conse-
quences of the proposed rehabilita-
tion, such an impairment is not a per
se violation of law and ... any actual
impairments are insubstantial” [2].

Following the Mutual Fire case was
Colonial Penn Insurance Co. v. Ameri-
can Centennial Insurance Co., 1992 U.S.
Dist. LEXIS 17552 (S.D.N.Y. Nov. 17,1992).
This case involved a primary insurer,
Colonial Penn, that ceded business to
Mutual Fire and then obtained a cut-
through to Mutual Fire’s retrocession-
aire. When Mutual Fire was put into
rehabilitation, Colonial Penn attempt-
ed to collect from the retrocession-
aire. The Mutual Fire receiver objected
on the basis that enforcement of the
cut-through violated the rehabilita-
tion plan. The district court declined
to override the rehabilitation plan
approved by the Pennsylvania courts:

The Pennsylvania courts have ad-
dressed Colonial Penn’s requests to lim-
it the reach of the [Rehabilitation] Plan
and refused to impose any limitations
upon the Rehabilitator’s ability to im-
pair Colonial Penn’s rights as third par-
ty beneficiary under the Treaties. This
court should not enter such relief collat-

evally [3].

Apparently, it was never argued that
the cut-through was an express or de
facto limitation on the authority of
the receiver to marshal assets.

Performance bonds in Indiana were
involved in Cummings Wholesale Elec-
tric Co. v. Home Owners Insurance Co.,
492 F.2d 268 (7th Cir. 1974). By statute,
Indiana limited the size of the bond
a surety could issue as a percentage



of paid up capital, surplus and con-
tingent reserves. This sum, however,
could be exceeded through reinsur-
ance that gave a direct right of action
against the reinsurer to the beneficia-
ry of the bond. When the surety that
issued the bond became insolvent, the
beneficiary of the bond attempted to
collect from the reinsurer. The court
declined to enforce this statutory cut-
through, as it undercut the ability of
the receiver to marshal assets and dis-
tribute them in an orderly fashion:

While we agree with the claimants that
[the statutory cut-through] accorded
them a direct right of action against the
insurer jointly with the reinsurers, we
do not agree that the Indiana legisia-
ture intended to give them a preference
over general creditors of an insolvent
reinsured ... [[ndiana law] provides that
an Indiana court may issue any orders
necessary to prevent the obtaining
of any preferences against any
part of the assets of an insolvent
insurance company ...

We conclude that if the Indiana In-
surance Law were intended to give
claimants a preference in the assets of
an insolvent insurance company, the
statutory expression would have been
equally explicit. Our determination that
there is no preference leads to the con-
clusion that the direct cause of action
does not survive the commencement of
liquidation proceedings [4].

The court recognized that a Puerto Ri-
can statute allowed a cut-through by
insureds to reinsurers and that the re-
insurance contract involved was so en-
dorsed in Warranty Association of In-
surance of All Kinds v. Commonwealth
Insurance Co., 114 D.P.R. 166 (1983). The
court, however, declined to enforce

66 'T'he courts have

elevated the avoidance

of preterences over
contractual rights, but
have failed to address
cut-throughs as an

express or de facto
statutory limitation on

the powers of receivers. 99

the cut-through, as it was an improper
preference to the assets of the estate.

Commentary

While not all courts have rejected cut-
throughs [5], it has happened with
sufficient frequency to create doubt
as to their efficacy when they are most
needed—upon the insolvency of the
cedent. In doing so, the courts have
elevated the avoidance of preferences
over contractual rights, but have failed
to address cut-throughs as an express
or de facto statutory limitation on the
powers of receivers.

NOTES

1. Semple, T.D., and R.M. Hall. 1986.
“The Reinsurer’s Liability in the Event of the
Insolvency of a Ceding Property and Casualty
Insurer.” Tort & Insurance Law Journal, 21(3):
407-424.

2. Foster v. Mutual Fire, Marine & Inland Ins.
Co., 614 A.2d 1086, 1094 (PA. 1992)(emphasis
in the original).

3.1992 U.S. Dist. LEXIS *18.
4.492 F.2d at 272.

5. See, e.g., International Matex Tank Termi-
nals v. Louisiana Ins. Guar. Ass’n., 663 So.2d
712 (Ct. App. La. 1993).

Bob Hall is a former law firm
partner and former insur-
ance and reinsurance execu-
tive and acts as an insurance
consultant and arbitrator of
insurance and reinsurance
disputes.
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Spring Conference Recap

By Rob Kole, Spring Conference Co-Chair

For what we all hope will be the last
time, the ARIAS Spring Conference
took place not live in sunny Florida,
but virtually in our own offices, cof-
fee shops, basements, living rooms,
attics and pet rooms. In other words,
wherever our families let us set up and
the Wi-Fi worked. But if this ends up
being the last of the pandemic-era vir-
tual conferences, it will have ended on
a high note. Disproving the notion of
quality over quantity, four co-chairs
—Cindy Koehler, Sarah Gordon, Alex
Furth and Rob Kole—put together a
program filled with quality speakers,
new ideas and fresh approaches to old
ideas, with remarkably few technolog-
ical glitches (thanks to the ARIAS-US
internal team).
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After a pre-conference chocolate tast-
ing event hosted by The Women’s
Resource Committee, the official fes-
tivities kicked off on Thursday, May
6, with a short welcome speech by co-
chair and ARIAS Board Member Cindy
Koehler. With the audience properly
warmed up, the first speaker was key-
note John Keogh, president and chief
operating officer of Chubb Group. In
response to probing questions from
Josh “Oprah” Schwartz, John provided
fascinating insight into how the in-
dustry has responded to the unprece-
dented events of 2020, and how it can
do better going forward. John’s talk
was as timely as it was informative,
setting just the right tone for the rest
of the conference.

www.arias-us.org

What followed were two separate
panels tackling different aspects of
the same topic: virtual arbitrations.
The panels discussed what works
well, what doesn’t work quite as well
and what might outlive the pandem-
ic, starting with the organizational
meeting and going right through me-
diation, discovery, the final hearing
and panel deliberations. Panelists
Jack Vales, Andrea Giannetta, Erika
Lopes-McLeman and Andrew Nadolna
(Panel 1), and Katheleen Ehrhart, Peter
Steffen, Mark Gurevitz and Kather-
ine Billingham (Panel 2), presented a
generally positive view of the virtu-
al arbitration process, while many of
the “chatters” online expressed more
skepticism. Welcome to America, 2021.



Just prior to afternoon breakout ses-
sions, Marissa Beyers of Trial Behav-
ior Consulting offered an in-depth
study of nuclear verdicts and juries in
a COVID and post-COVID world. Ma-
rissa was a dynamic speaker, and the
attendees were impressed by both the
substance of her presentation and her
energetic delivery. Remarkably, the
news from the jury front was general-
ly positive for defendants, which took
everyone by surprise.

The breakout sessions that followed
offered topics ranging from (a) sub-
stantive insurance and reinsurance
issues like opioid, PFAS and sexual
abuse claims to (b) the latest from the
international arbitration space to (c)
social science issues like unconscious
bias and diversity, equity and inclu-
sion. There truly was something for
everyone in the breakouts!

66 thought the content
was excellent and the
speakers overall were
strong. It 1s challenging
to put on a conference
by Zoom 1in the age of
/Z.oom overload, but I
thought ARIAS pulled
it ofl well. 99
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The content and session format
were very good. T'he sessions

were, without exception,
informative and helptul. 99

Day 1 of the substantive program
ended with a topic that is on every-
one’s mind right now: reinsurance
of COVID claims. The proof that this
presentation struck a chord with the
audience was the vigorous debate
in the chats. Speakers Jeff Burman,
Chris Foster, Corinne Kruse and Cecilia
Moss provided a detailed overview of
the many ways COVID-related issues
are similar to some of the key re-
insurance issues of the past, and
the critical ways in which they
may be different.

After several networking opportuni-
ties and a chance to catch everyone’s
collective breath, Day 2 began with
a video from a surprise guest, Con-
gressman Jamie Raskin. Congressman
Raskin emphasized the importance of
the insurance industry generally, and
the arbitration process specifically, in
addressing the important societal is-
sues that have become the hallmarks
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of 2021. The Congressman’s introduc-
tion segued perfectly into the first
session of the day, titled “Ripped from
the Headlines—Insurance and Reinsur-
ance Issues in Current Events.” Speak-
ers Laura Foggan, Peter Kanaris and
Scott Seaman talked about three re-
cent hot button issues: (a) mass shoot-
ings, (b) strikes, riots and civil commo-
tions, and (c) the Southwest freeze. The
presentation was like an episode of
Law and Order, just with fewer killings
and sound effects and more South-
western Freeze.

The last substantive session was either
an ethics presentation styled as a game
show, or a game show styled as an eth-
ics presentation. Either way, host Lar-
ry “Wink” Schiffer, with the help of a
number of team leaders, presented
fifteen challenging ethics questions
to the audience. The audience mem-
bers were then sent to separate small
groups to come up with the answers.

www.arias-us.org

After the final answers were revealed, a
team led by Marc Abrams was declared
the winner. Considering the difficulty
of the questions, the perfect score by
Team Abrams may be subject to appeal
under the FAA.

Andwith that, Steve “Stretch” Schwartz
brought the Spring Conference to a
close by noting that he would be hap-
py to trade the benefits he gets from
appearing taller on Zoom to see every-
one in person in the fall, a sentiment
shared by everyone. But the inherent
limitations of the format should not
in any way diminish the hard work
put in by so many to make this an
educational,
2021-style get together.

informative and fun

Rob Kole is a partner
in  the Insurance &
Reinsurance  Group  of

Choate, Hall & Stewart.
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We value risk.

COVID-19 Resources

ARIAS-U.S. has established this resource page to
support the reinsurance, insurance, and arbitration
community in learning about and adapting to the

global pandemic caused by COVID-19.

Learn more at
www.arias-us.org/covid-19-coronavirus-resource-center
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CASE SUMMARIES

Who Decides the Threshold
Question of Arbitrability?

The ARIAS-U.S. Law Committee publishes summaries of recent U.S. cases addressing arbitration- and
insurance-related issues. Individual ARIAS-U.S. members are also invited to submit summaries of cases.

merican Home Assurance

Company and New Hamp-

shire Insurance Company
(collectively, “Defendants” or “AIG”)
entered into two reinsurance agree-
ments (“Treaties”) with TIG Insur-
ance Company in 1974 and 1976 (the
“Agreements”). The Agreements pro-
vided that disputes between the par-
ties would be arbitrated before two
arbitrators: “one to be chosen by each
party and in the event of the arbi-
trators failing to agree, to the deci-
sion of an umpire to be chosen by
the arbitrators.”

Granite State Insurance Company, an
affiliated company of the defendants
(though not a party to the Treaties)
insured Foster Wheeler Corp., Crane
Co., and Transamerica Corp. for as-
bestos-related exposures, which were
later presented to TIG for reimburse-
ment. Subsequently, several demands
for arbitration were made on July
13, 2018, by American Home Group,
New Hampshire Insurance Company
(NHIC), National Union and AIU In-
surance Company. After each party
appointed an arbitrator per the terms
of the Agreements, TIG objected to ar-
bitration on the grounds that Granite
State was not a party to the Treaties.
To support its refusal to pay the asbes-
tos-related claims, TIG filed an action
in the Southern District of New York
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on November 1, 2018, to determine
who should decide the threshold ques-
tion of arbitrability.

TIG argued that the question of
whether NHIC’s policies issued by
Granite State fell under the terms of
the Treaties—where Granite State was
not a party to the Agreements—raised
an issue of arbitrability. TIG further
argued that the arbitrability issue was
for the court to decide, as opposed to
an arbitration panel.

On January 3, 2019, Defendants filed
a motion to compel arbitration and
dismiss the complaint. On February 7,
2019, Defendants filed a motion to ap-
point umpires under the Federal Arbi-
tration Act, 9 U.S.C., Section 5, to serve
as neutral umpires in the disputes,and
subsequently withdrew that motion.

TIG argued to the district court that
the arbitration panel did not have the
authority to grant AIG’s requested re-
lief under the Treaties, and therefore
the dispute concerning the billings
should reside with the court.The court,
however, in a decision by Judge Vernon
Broderick of the Southern District
Court of New York, rejected this argu-
ment. The court found that the Fed-
eral Arbitration Act “provides that an
arbitration provision in a ‘contract ev-
idencing a transaction involving com-
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Case: T/G Insurance Company

v. American Home Assurance
Company, (18-CV-10183, S.D.N.Y.
Feb. 7,2020)

Court: U.S. District Court for the
Southern District of New York

Date decided: Feb. 7, 2020

Issue decided: Whether the
arbitrability of a dispute is
determined by the terms of an
arbitration agreement or is an
issue for judicial determination

Submitted by: Suzanne R. Fetter

merce ... shall be valid, irrevocable, and
enforceable, save upon such grounds
as exist at law or in equity for the re-
vocation of any contract’’ 9 U.S.C. Sec-
tion 2. Moses H. Cone Memorial Hosp. v.
Mercury Construction Corp., 460 U.S. 1,
24 (1983); see also AT&T Mobility LLC v.
Concepcion, 563 U.S. 333, 346 (2011).

Judge Broderick granted Defendants’
motion to compel arbitration and de-
nied Defendants’ motion to dismiss
claims against Granite State Insur-
ance. The court found that the arbitra-
tion clauses created valid agreements
to arbitrate, and that the arbitration
clauses controlled the interpretation
of the underlying Treaties at issue.



The question of whether the under-
lying demands for payment are cov-
ered by the Treaties is one of contract
interpretation, not arbitrability, said
Judge Broderick. The court also found

that TIG brought the suit in good faith
and not for purposes of harassment or
delay, and thus rejected Defendants’
claim for attorneys’ fees.

NEWLY CERTIFIED

Suzanne Fetter isthe

owner of the Fetter Company

and a former director and
(re)insurance executive.

Newly Certified Arbitrators

~ " Gary Blumsohn is an actuary with 30-plus years of experience in property and casualty insurance

and reinsurance. He served as chief actuary of Arch Reinsurance from 2002 to 2017 and still works at
the company; he has also been involved in underwriting reinsurance treaties, both at Arch Re and in
his previous job at St. Paul Re. He has been involved in a significant number of reinsurance
commutations and published an award-winning paper on workers’ compensation reinsurance
commutations. Heis a Fellow of the Casualty Actuarial Society and a Certified Enterprise Risk Analyst.

Frank A. Lattal, a past president and chairman of ARIAS.U.S., has 35 years of conflict resolution
experience, 14 in private legal practice followed by 21 as a senior executive at Chubb Group (formerly
ACE Group). Before retiring from Chubb in 2019, he served as senior vice president and head of claims
for ACE Bermuda, became executive vice president and general counsel for ACE’s Bermuda-based
operating companies (ACE Bermuda and Tempest Re), then served for 15 years as the worldwide
chief claims officer for the entire group.He is the co-author of a one-volume insurance law treatise,
New Jersey Insurance Law, which has been published annually since 1993.

Newly Certiied Mediators

James E. Fitzgerald is the principal of Fitzgerald Legal Consult, P.C., in Los Angeles and acts as a
mediator for direct insurance and reinsurance disputes around the United States. He is a former
partner of several national and international law firms, where he specialized in trial and arbitration
work, primarily in complex insurance coverage and bad-faith disputes. During his 40+ years as a
trial and litigation specialist, he participated in more than 400 mediations. This summer, he will be
moderating a Rutter Group panel discussion on practical tips for mediation.

Fred Pinckney is a certified neutral arbitrator with ARIAS. Mr. Pinckney has had more than 25
years experience in cedant and reinsurer matters as outside counsel and then general counsel for a
NYSE-listed commercial specialty Bermuda insurance holding company, its domestic insurer and its
affiliated Vermont risk retention group. He is now the principal of Business Law & Arbitration Services
in Atlanta, Georgia. Mr. Pinckney also has over 17 years experience as a commercial arbitrator and
mediator in business, healthcare, and insurance policy disputes with the American Arbitration
Association. He has a Martindale-Hubbell peer review rating of “AV preeminent.w”
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