CARIAS.

ARIAS-U.S.
PRACTICAL GUIDE
TO
REINSURANCE ARBITRATION
PROCEDURE

(2018 REVISED EDITION)

ARIAS.U.S.
7918 Jones Branch Drive, Suite 300 « McLean, VA 22102

Tel: 703-574-4087 « Fax: 703.506.3266 « Email: smeier@arias-us.org


mailto:smeier@arias-us.org

CARIAS.

TABLE OF CONTENTS
1] oo [FTe31 (o] o EE PP P PP PPPPPPPRI 4
Chapter 1: Arbitration INitiation ... 5
1.1 lllustrative Arbitration ClauSe ...........eeii i 5
1.2 Arbitration Demand..........coo oo 8
1.3 Response to the Arbitration Demand............ooooiiiiiiieeee 10
Chapter 2: Panel SelecCtion ... 11
2.1 Sample Arbitration Clause Language for Panel Formation................ccccc...... 11
2.2 Alternatives for Umpire SeleCtion ..........ccccuiiiiiiiiiiiiiiee e 12
2.3 “Disinterested” ArbitratorsS.............uueeeeiiiiiiiiiiii e 13
2.4 Disclosure Statements..... ... 14
ARIAS-U.S. Sample Form 2.1: Umpire Questionnaire ..........cccoeeeuviieeeeeeeeennnns 15
Chapter 3: The Organizational Meeting.........ccoeemmmrrmiiniiiiissmmmr s 16
3.1 Pre-Meeting Conference Call ..........oooo i 17
3.2 Site of the Organizational Meeting..........cccuuiiiiiiii i 17
3.3 Statement Submitted to the Panel Before the Organizational Meeting ......... 17
3.4 ldentification of Issues to Be Arbitrated ... 18
3.5 Organizational Meeting AttendancCe..............ueeeeeii i 19
3.6 PaNE| DISCIOSUIES .....uuiiiiiiiiiiiiiiii e 19
3.7 Formal Acceptance of Panel..........ccoooiiiii e 20
KGR T 7T 1o [=T a1 (=1 1) 47/ 21
3.9 Ex Parte COMMUNICALIONS ......uuuiiiiiiiieieeaiiiie e e e 21
K R IS Tt =T [T o R 22

3.11 Party SHPUIALIONS.....cceiiiiieeee e 23



U.S.
3.12 INTEriM DISPULES. ...eeeiiiiiiiiiitiiee e 23
3.13 MiISCEllan@OUS ISSUES ...t 23
ARIAS+U.S. Sample Form 3.1: Organizational Meeting Agenda ....................... 24
ARIAS-U.S. Sample Form 3.2: Hold Harmless Agreement ............ccccceeeeeeeennnns 24
ARIAS-U.S. Sample Form 3.3: Confidentiality Agreement ............cccccceeeeiinnnns 24
Chapter 4: Interim Awards, Discovery and Briefing........ccccoeeririrrrisssnsssnsssssssssssnnnnns 25
4.1 DiSCOVErY SChEAUIE........coiiiiiieieeee e 25
4.2 Use Of EXPert WINESSES ...ccoieeiiiiieeeee e 26
4.3 Pre-Hearing Briefs ... 27
4.4 INTEIIM AWAIAS. ...t e e e e e e e e e e e e e e nnnne e 28
ARIAS-U.S. Sample Form 4.1: Scheduling Order ...........cccoveiiiiiiiiiiiiiieieeeeees 28
ARIAS-U.S. Sample Form 4.2: Pre-Hearing Security Order...........ccccccceveeeennnns 28
Chapter 5: Hearing and AWard.........ccccuiiiiiiiiismmmnnnnrsssssssssssss s ssssssssssssssss s s ssssssses 29
5.1 Pre-Hearing Conference Call............oooiiiiiiiiee e 29
5.2 Proposed FOrm of Order............eeiiiiiiieeeee e 29
5.3 The FINal AWAKIT ......eeiiiiiiiiiii e 30
5.4 A “Reasoned” AWAIM .........cooiuuiiiiieeiae et 30
5.5 Post-Hearing Contact with the Arbitration Panel.............cccccvvieiiiiiniiininnnnne. 31
Chapter 6: Streamlined Arbitration Procedures..........ccccccccccccccrccrcssscsssssssssssssssssssnes 32
6.1 Organizational Meeting by Telephone ... 32
6.2 Streamlined DISCOVEIY ........ooiiiiiiiieeeeeiieee e et e e e e e e e e e e e e e e eneeeeas 32

6.3 Streamlined Hearing ........ooooieiiiie e 33



CARIAS.

Intr ion

ARIAS-U.S., a not-for-profit corporation existing principally as an educational
society, is dedicated to promoting the integrity of the arbitration process in insurance
and reinsurance disputes. Through seminars and publications, ARIAS+U.S. trains
knowledgeable and reputable professionals to serve as panel members in industry
arbitrations. The ARIAS Board of Directors certifies as umpires, arbitrators and neutrals
individual members who satisfy established qualification standards.

For arbitration to remain effective to resolve industry disputes, parties, their
counsel, and panel members must be familiar with arbitration procedure and adhere to
basic arbitration principles contained in the ARIAS U.S. Rules, Code of Conduct, and
the Practical Guide to Reinsurance Arbitration Procedure (the “Guide”).

ARIAS created this Guide (an update of its 1998 and 2004 editions) as a
reference for arbitrators, insurance and reinsurance professionals, and attorneys
involved in reinsurance arbitrations. The Guide draws principally from the experience
and expertise of the ARIAS membership and offers sample forms and practices for use
in reinsurance arbitrations. The purpose of this Guide is to promote fairness,
effectiveness, and efficiency in reinsurance arbitrations (i.e., to ensure the integrity of
the process).

The practices in this Guide are not intended to supersede any express
contractual agreements between the parties. To resolve questions about arbitration
practice or procedure, one must first always consult the arbitration clause in the parties’
agreement. This Guide is intended to provide a reference when (a) as often occurs, the
arbitration clause provides little or no express or specific guidance to the arbitration’s
governing procedures, or (b) the parties wish to enhance or improve those procedures
by mutual agreement. Of course, all arbitration practices and procedures are subject to,
and must be considered in light of, any applicable law.

Extensive information about ARIAS, including this Guide and its sample forms, is
available online at arias-us.org.
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h r 1: Arbitration Initiation

Before initiating arbitration, parties and their counsel should analyze the
arbitration clause in the relevant contract(s). Clauses range from a short paragraph to
several pages. No matter how detailed, no clause can possibly anticipate every
procedural contingency that may arise in an arbitrated dispute.

The following arbitration clause (which contains many typical and some atypical
provisions) is offered not as a “model clause,” but as a framework for discussion and
illustration of important issues that commonly arise in arbitration.

1.1 lllustrative Arbitration Clause:

Any dispute or claim arising out of or relating to this
agreement, including its formation and validity, shall be
referred to arbitration. Arbitration shall be initiated by the
delivery, by mail, facsimile, or other reliable means, of a
written demand for arbitration by one party to the other. The
arbitration shall be held in or such other
place as the parties may mutually agree.

Arbitration shall be conducted before a three-person
arbitration panel appointed as follows: Each party shall
appoint one arbitrator, and the two arbitrators so appointed
shall then appoint a neutral umpire before proceeding. If either
party fails to appoint an arbitrator within thirty (30) days after
it receives a written request by the other party to do so, the
requesting party may appoint both arbitrators. Should the two
arbitrators fail to choose an umpire within thirty (30) days of
the appointment of the second arbitrator, the parties shall
appoint the umpire pursuant to the ARIAS-U.S. Umpire
Selection Procedure. The arbitrators and umpire shall be
either present or former executive officers of insurance or
reinsurance companies, or arbitrators certified by ARIAS+U.S.
The arbitrators and umpire shall not be under the control of
either party, and shall have no financial interest in the
outcome of the arbitration.

The arbitrators and umpire shall interpret this agreement as
an honorable engagement, and shall not be obligated to follow
the strict rules of law or evidence. In making their award, they
shall apply the custom and practice of the
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insurance and reinsurance industry, with a view to effecting
the general purpose of the agreement.

The decision of a majority of the arbitration panel shall be final
and binding, except to the extent otherwise provided in the
Federal Arbitration Act. The arbitration panel shall render its
award in writing. Judgment upon the award may be entered in
any court having jurisdiction, pursuant to the Federal Arbitration
Act. Unless the arbitration panel orders otherwise, each party
shall pay: (1) the fees and expenses of its own arbitrator; and
(2) an equal share of the fees and expenses of the umpire and
of the other expenses of the arbitration.

Comment A: Scope of Arbitrable Matters. The illustrative arbitration clause defines
arbitrable matters as “any dispute or claim arising out of or relating to this Agreement,
including its formation or validity.” This language, based on the American Arbitration
Association’s suggested model, is intended to grant arbitrators the broadest authority to
hear disputes that could arise under or with respect to the contract, including disputes
relating to the formation and validity of the arbitration clause. Other arbitration clauses
may be narrower in scope, limiting the arbitration only to an interpretation of the contract.
The parties should review the language in the arbitration provision to ascertain the scope
of the provision.

Comment B: Applicable Arbitration Law. The illustrative clause above expressly
invokes the Federal Arbitration Act (FAA) to govern matters relating to either the
enforcement of the arbitration agreement (e.g., proceedings to compel arbitration) or the
arbitration award (e.g., proceedings to confirm or vacate the award). Some arbitration
clauses invoke a certain state’s arbitration law rather than the FAA. Many arbitration
clauses, however, do not contain any such choice of arbitration law provision, meaning
that the applicable arbitration law would be based on the facts of the case. When the
reinsurance contract involves a maritime transaction or an interstate commercial
transaction, the FAA typically would apply. If the parties are located in different
countries, the FAA'’s international counterparts, namely the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (the “New York Convention”)
or the Inter-American Convention on International Commercial Arbitration (the “Panama
Convention”) may apply. If the reinsurance contract involves wholly intrastate
transactions, or if the applicable state law addresses an issue in a way that does not
conflict with the FAA, state law may apply. In addition, in some circumstances, state law
may preempt and apply in lieu of the FAA. Parties and panels should be aware of the
potentially applicable arbitration law as they proceed through the arbitration.

Comment C: Location of the Arbitration. Many arbitration clauses set the hearing
site at a specific location (usually the ceding company’s domicile). The designated
location, however, may not be the most convenient. The sample clause expressly
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permits the parties to agree upon a different location, which is often how venue issues
are resolved in practice. If the contract is silent and the parties cannot agree on a
venue, the panel should designate the site, based on the circumstances of the
arbitration. Parties and panel members should be aware, however, that the arbitration
location may affect the panel’s jurisdiction and/or the applicability of default statutory
provisions regarding panel member neutrality or umpire appointment procedures. See,
e.g., C.G.S.A. §§ 50-a-101 et seq. (Connecticut’s version of the UNCITRAL rules, which
permit an arbitrator challenge for “justifiable doubts as to his partiality and
independence,” apply if the hearing is to be held in Connecticut); Cal. Code of Civil
Procedure § 1297.111 et seq. (setting forth umpire selection procedures applicable
absent the parties’ agreement on a procedure).

Comment D: Subpoena Power. Under the FAA, the panel can subpoena a
witness to attend the hearing, but the subpoena’s reach only equals the reach of a
federal court in the same jurisdiction. (Panels may have broader subpoena power to
compel discovery.) Therefore, before designating a hearing location, the parties and the
panel should consider whether any witnesses and/or other evidence must be
subpoenaed for the hearing. If so, a panel may also consider whether it is appropriate to
hear evidence in a jurisdiction in which a particular witness can be subpoenaed.

Comment E: Code of Conduct: Many arbitration clauses expressly require the
umpire to be neutral, but are silent on whether the arbitrators must also be neutral. The
impact of such textual distinctions, and generally accepted and best practices with
respect to panel member neutrality, are discussed in Chapter 2 and in the ARIAS-U.S.
Guidelines for Arbitrator Conduct.

Comment F: Provision for Umpire Appointment. The sample clause provides that
if the arbitrators fail to agree promptly upon an umpire, the ARIAS-U.S. Umpire
Selection Procedure is the default umpire selection mechanism. Various alternative
default mechanisms are discussed in Chapter 2. Many practitioners recommend that the
arbitration clause include a default mechanism designed to produce a truly neutral
umpire. Once a dispute arises, it may be too late to agree upon such a default
mechanism; and if the contract provides such a mechanism, there is less incentive (than
under a “lot selection” clause, for example) for the parties to nominate umpires with
known or presumed predispositions.

Comment G: Consolidation of Arbitrations. Some arbitration clauses expressly
allow a cedent or the parties to consolidate arbitrations, consolidate related issues
between the parties into one arbitration, and/or consolidate several parties in the one
arbitration. For example:

“If more than one reinsurer is involved in the same dispute,
all such reinsurers shall constitute and act as one party for
purposes of the arbitration, and communications as provided
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herein shall be made by the company to each of the
reinsurers constituting the one party; provided, however, that
nothing herein shall impair the rights of such reinsurers to
assert several, rather than joint, defenses or claims, nor be
construed to change the liability of the reinsurers under the
terms of this agreement from several to joint.”

If the arbitration clause lacks specific consolidation guidelines, the parties may be
unable to resolve consolidation issues. For example, three or more parties may wish to
arbitrate related issues in a single arbitration, but the relevant arbitration clauses may
provide for a three-member panel chosen by only two parties.

Comment H: Form and Enforcement of Decision. The illustrative arbitration
clause above provides that “[jJudgment on the award may be entered in any court
having jurisdiction.” This provision paraphrases the language of the FAA, 9 U.S.C. § 9,
which authorizes certain courts to confirm an award when “the parties in their
agreement have agreed that a judgment of the court shall be entered upon the award.”

Comment I: ARIAS-U.S. Certification. The ARIAS Board of Directors certifies as
arbitrators certain individual ARIAS members who qualify under criteria and procedures
established by the ARIAS membership.

Comment J: Authority to Resolve Discovery Disputes. As in the preceding illustrative
clause, arbitration clauses often do not expressly address the panel’s authority to
resolve discovery disputes. It is commonly recognized, however, that arbitration panels
have the authority to resolve procedural disputes, including the scope and nature of
permissible discovery. See § 3.12 infra (which discusses procedures to resolve
discovery disputes in a pending arbitration).

Comment K: Specific Procedures. If the parties intend the arbitration clause to
include procedures governing the arbitration, they should consider specifically
incorporating the ARIAS<U.S. Rules for the Resolution of U.S. Insurance And
Reinsurance Disputes (updated in 2014 and available for download at
http://www.arias-us.org/wp-content/uploads/2016/09/ARIASU.S.-Rules.pdf). These
Procedures, the product of a broadly representative task force, provide specific rules
to govern an arbitration.

1.2  Arbitration Demand: An arbitration should be initiated by a written demand
that precisely identifies the subject contract(s) and the specific nature of the claims and/or
issues. The demand should also identify the arbitration clause’s requisite deadlines, e.g.,
due dates for the respondent’s answer, appointment of an arbitrator, etc. To the extent
the arbitration demand includes the appointment of an arbitrator, parties often include that
arbitrator’s curriculum vitae.
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Comment A: Time Limits. Many arbitration clauses require the recipient of an
arbitration demand to appoint an arbitrator within a specified time limit (usually 30, 60 or
90 days). Some courts have construed such time limits strictly. Closely examine the
arbitration clause’s time deadlines to determine whether the time period starts to run
upon “receipt” or “sending” of the notice in question. Absent specific contractual
guidance, the respondent should consider clarifying the deadline with the claimant.

Comment B: Naming an Arbitrator in the Arbitration Demand. Many arbitration
clauses require the claimant to identify its arbitrator in the demand, or within a specified
time after the respondent asks it to do so. Some arbitration clauses, however, do not
specify when the claimant must name an arbitrator. To avoid ambiguity, the claimant
should either name an arbitrator in its demand, or agree with the respondent that each
party will name an arbitrator within a specified period after the notice of arbitration is
sent. It is also good practice to enclose a copy of the arbitrator’s curriculum vitae with
the notice of appointment and to request one for the other arbitrator.

Comment C: Code of Conduct. It is good practice for the claimant to serve the
demand by first-class mail and by other reliable means, such as facsimile, e-mail or
overnight mail. Contractual requirements for service of the demand, if any, should be
strictly followed. For example, if the contract requires that formal communications be
through a broker, that requirement should be observed in serving arbitration demands.
Alternative means (such as a courtesy copy to the respondent’s counsel, if known)
should be considered as well.

Comment D: Identification of the Issues. The demand should identify the issues
to be arbitrated with sufficient detail to enable the respondent to defend against them. If
the claimant seeks monetary relief, its demand should specify the exact amount sought,
to the extent that amount is known at the time the demand is issued.

Comment E: Deadlines. The arbitration clause may set other deadlines, including
when the case must be submitted to the panel or when the panel must issue its
decision. Recognizing that strict deadlines may not suit all disputes under a reinsurance
agreement, the parties may choose to vest the panel with discretion over all procedural
matters, including deadlines.

Comment F: Expedited Arbitrations. Arbitration offers parties the opportunity for a
faster, cheaper alternative to litigation. Some disputes, however, may not justify the
usual arbitration costs. If the parties decide that the issues and amount in controversy
warrant an expedited approach, they should consider agreeing to use a single jointly-
appointed arbitrator to decide the dispute and/or to ask a fully-constituted panel to adopt
expedited procedures. Chapter 6 of this Guide outlines the ARIAS+.U.S. Streamlined
Rules for Small Claim Disputes (available at http://www.ariaS<Us.org/wp-
content/uploads/2016/09/ARIASU.S.-Streamlined-Rules.pdf).
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1.3  Response to the Arbitration Demand: The respondent should submit a
formal written answer to the demand within the appropriate time period by (1)
designating an arbitrator and enclosing a copy of the arbitrator’s curriculum vitae; and
(2) specifically identifying any counterclaims.

Comment A: Strict Deadlines. Parties who violate express deadlines in the
arbitration clause risk losing their right to appoint an arbitrator. See, e.g., Universal
Reinsurance Corp. v. Allstate Ins. Co., 16 F.3d 125 (7th Cir. 1993) (party waived its right
to appoint an arbitrator when it missed the contractual 30-day deadline due to clerical
error).

Comment B: The specificity of the response depends in part on the specificity of
the demand. If the issues to be arbitrated are not well defined in either the demand and
response letter or the pre-organizational meeting position statements, this problem
should be addressed at the organizational meeting.
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h r 2: Panel Selection

Reinsurance agreements often require parties to resolve disputes by a panel of
two arbitrators and a third “umpire” appointed with both arbitrators’ input. The
establishment of a knowledgeable and experienced panel is the single most important
factor in ensuring the smooth, fair, and efficient resolution of privately arbitrated
disputes. This chapter provides an overview of contract terms concerning panel
selection and discusses recommended best practices for panel selection. In addition,
parties are advised to be sensitive to the umpire selection and arbitrator qualification
rules in certain jurisdictions, as those rules may apply if the arbitration clause and the
Federal Arbitration Act are silent on a given point. See, e.g., C.G.S.A. §§ 50-a-101 et
seq. (Connecticut’s version of UNCITRAL, establishing guidelines for umpire selection
absent party agreement on a procedure, and providing that a party may challenge an
arbitrator for lack of “partiality and independence”); Cal. Code of Civil Procedure
§ 1297.111 et seq. (setting forth umpire selection procedures if the parties have not
agreed on a procedure).

2.1  Sample Arbitration Clause Language for Panel Formation:

“Each party shall appoint one arbitrator, and the two
arbitrators so appointed shall then appoint a neutral umpire
before proceeding. If either party fails to appoint an arbitrator
within thirty (30) days after it receives a written request by the
other party to do so, the other party may appoint an arbitrator
for it. Should the two arbitrators fail to choose an umpire within
thirty (30) days of the appointment of the second arbitrator,
each arbitrator shall propose three names, of whom the other
shall strike two, and the decision shall be made from the
remaining two by drawing lots. The arbitrators and umpire
shall be either present or former executives or officers of
insurance or reinsurance companies, or arbitrators certified by
ARIAS-U.S. The arbitrators and the umpire shall not be under
the control of either party, and shall have no financial interest
in the outcome of the arbitration.”

Comment A: The sample clause incorporates a common procedure to appoint
the panel: each party selects an arbitrator, and the two arbitrators then select an
umpire. Key provisions are the time limits to select the arbitrators and umpire, and the
procedure to resolve deadlocks between umpire candidates. In those instances, where
clauses do not expressly provide for a method to appoint an umpire, one mechanism
would be to petition a court of competent jurisdiction to appoint the umpire.
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Comment B: Since the umpire may decide the arbitration, the deadlock resolution
mechanism is critical. The sample incorporates the common “lot selection” method,
which has the advantage of simplicity but the disadvantage that parties may propose a
slate of prospective umpires with a known or highly predictable predisposition. If this
occurs, the court system may be the parties’ only recourse, although as a practical
matter, most courts have difficulty evaluating claims of “predisposition.” Absent tangible
evidence of bias, a court is likely to remit the parties to their contractual lot selection
remedy. For these reasons, many practitioners dislike the lot selection method; some
suggested alternatives appear in paragraph 2.2.

Comment C: When parties or their counsel communicate with prospective
arbitrators, they should disclose the fact (but not the content) of such communications to
the other party(ies) and the other panel members once the panel is constituted. Parties
should not ask candidates how they will rule on the specific issue(s) before the panel.
Parties also should not provide arbitrator candidates with any documents that the
parties do not intend (e.g., for reasons of privilege) to produce in discovery or enter into
evidence in the arbitration. See ARIAS+U.S. Guidelines for Arbitrator Conduct, Canon V,
Comment 2.

Comment D: Any communications with prospective umpire candidates (e.g., to
determine their availability to serve as umpire) should be made either jointly by counsel
for both parties or jointly by both arbitrators.

2.2  Alternatives for Umpire Selection: Alternative means of resolving a
deadlock in umpire selection, other than lot selection, are as follows:

1. Use of the ARIAS-U.S. Umpire Selection Procedure. This is set
forth at www.arias-us.org. Briefly, this procedure, primarily
administered by the parties, has two steps: (1) an initial random
selection from either the ARIAS Umpire List or the ARIAS Certified
Arbitrator List, followed by (2) questionnaire responses and a
selection and ranking procedure conducted by the parties.

2. Use of the umpire selection method set forth in Section 6.7 of the
Procedures for the Resolution of U.S. Insurance and Reinsurance
Disputes (September 2009). Briefly, if the arbitrators fail to agree
upon an umpire, the parties conduct a selection and ranking
procedure which uses a list of arbitrators (e.g., AAA or ARIAS-U.S.)
designated in the arbitration clause.
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3. Application to an identified “appointer” or “appointing authority,”
such as the superintendent of insurance in the state in which the
arbitration is to be held, the CPR Institute for Dispute Resolution,
the American Arbitration Association, or the International
Commerce Commission (Paris).

4. Application to another official designated by the arbitrators.
5. Application to a specified court.

Comment A: While no default mechanism for umpire selection is perfect for all
occasions, ARIAS believes that its Umpire Selection Procedure has certain attributes
that parties should consider in crafting their arbitration clause. These attributes include
the following: (1) both the ARIAS Umpire List and Certified Arbitrator List contain a core
group of highly qualified arbitrators; (2) those arbitrators are listed because they meet
published, objective criteria (not because of a private, subjective selection process); (3)
the Umpire Selection Procedure combines initial random selection (which prevents
skewing) with party-controlled ranking; and (4) many practitioners believe that this type
of default mechanism increases the parties’ willingness to mutually agree on an umpire
without using the default mechanism itself.

Comment B: If the contract designates an appointer, he/she/it may decline to
appoint an umpire, or the office may no longer exist. In such situations, contracts should
propose an alternative means of selection. Absent an agreed alternative selection
method, the parties must resort to a court of competent jurisdiction.

2.3 “Disinterested” Arbitrators: The parties and panel should interpret arbitration
clauses requiring “disinterested” arbitrators to mean that arbitrators may have no
financial interest in the arbitration outcome; and that arbitrators are not under the control
of any party.

Comment A: When the arbitration clause requires that all arbitrators be
“disinterested,” there is a lack of consensus over whether or to what extent party-
appointed arbitrators can be partisan. Absent specific contractual language to the
contrary, it is generally understood in the industry that party-appointed arbitrators can
be initially predisposed but must remain open-minded and render decisions fairly.
Regardless of specific contract language, however, it is accepted practice that all
arbitrators should be financially disinterested, both directly and indirectly (along with
their immediate family members), and not under any party’s control, and that the umpire
must be neutral. Examples of a “financial interest” include contingent fee arrangements,
bonuses tied to a result, employment by another reinsurer or cedent on the same risk at
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issue, or a financial investment in a company that may be materially affected by the
outcome of the proceedings. An arbitrator is “under the control” of a party when he or
she is an employee, officer or director of that party or receives a consulting fee or other
remuneration or compensation from that party other than as an arbitrator or umpire.
ARIAS believes that all panel members must decide the issues before them on the
merits of the case presented without regard to the party who appointed them. Panel
members should avoid reaching a final judgment until both parties have had a full and
fair opportunity to present their respective cases and the panel has fully deliberated on
the issues.

Comment B: Unless the arbitration clause specifically provides otherwise (e.g.,
by requiring that all panel members be “neutral’), it is accepted practice for a party to
speak with a prospective arbitrator before appointment to discuss the case as long as
that conversation complies with the ARIAS+U.S. Code of Conduct. See ARIAS-U.S.
Code of Conduct Canons I, V.

Comment C: It is accepted practice that the parties will not meet with, or discuss
anticipated issues with, umpire candidates prior to nomination or appointment. If the
parties desire to determine whether umpire nominees have potential conflicts before
selecting an umpire, the parties should consider circulating an umpire questionnaire
such as ARIAS-U.S. Sample Form 2.1. An umpire candidate should refuse to serve
where that candidate was contacted by one of the parties prior to his/her nomination.
See ARIAS-U.S. Code of Conduct — Canon |I.

2.4 Disclosure Statements: The foundation for broad industry support of
arbitration is confidence in the arbitrators’ competence and fairness. Panel members
owe a duty to the parties, the industry, and themselves. See ARIAS+<U.S. Guidelines for
Arbitrator Conduct, Canon |. Panel members and candidates should fully disclose all
conflicts of interest, whether real, potential, or apparent. Panel members and candidates
should keep detailed records of other matters in which they were appointed, including
but not limited to the parties involved, counsel, other panel members, third-party
administrator or manager, and the subject matter of the arbitration. Arbitrators should
disclose any interest or relationship likely to affect their judgment, including any facts
that might appear to give them a financial interest in the arbitration’s outcome. Any
doubt should be resolved in favor of disclosure. See id., Canon IV. The obligation to
disclose all past and present interests and relationships includes those involving a panel
member’s immediate family members and continues throughout the proceeding. If any
previously undisclosed interests or relationships arise or are recalled during the
arbitration, they should be disclosed promptly to all parties and the other panel
members. /d.
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Comment A: It is common practice for nominated panel members to disclose
their contacts with the parties (and their counsel and any known witnesses) in the
business world and in prior arbitrations, and with the particular contracts involved in the
dispute. A proposed disclosure form is ARIAS<U.S. Sample Form 2.1 at the end of this
chapter. The proposed form includes a variety of questions that may or may not serve
as a basis to disqualify a panel member. ARIAS believes it is appropriate for parties to
seek general background information in addition to information that may serve as a
basis for disqualification. ARIAS does not recommend that parties be allowed to
question proposed umpires about how they will rule in the particular case, although
questioning candidates about pre-existing positions (for example, concerning repetitive
issues) may be warranted in some instances. See ARIAS+<U.S. Sample Form 2.1,
Questions 6.D and 8. ARIAS-U.S. Sample Form 2.1 is designed for umpire candidates,
but it could easily be tailored to arbitrators if the parties so desire.

Comment B: Disclosures allow parties to pursue or preserve their challenges to
the panel under applicable law. In limited instances, that information may enable a party
to bring a successful pre-hearing challenge to a panel member’s qualifications. Courts
applying the Federal Arbitration Act usually defer challenges for arbitrator bias until after
the panel issues its award.

Comment C: Early and full disclosure raises confidence in the panel’s fair-
mindedness and makes the arbitration process more efficient. Although ARIAS does not
propose the use of a form in every case, arbitrators should make such disclosures
before the parties accept the panel as duly constituted. It is routine and appropriate for
such disclosures to be made at, or prior to, the organizational meeting. See section 3.6.

Comment D: Arbitrators and umpires should fully disclose their relationships with
the parties, counsel and panel members. If there is not full disclosure, an arbitration
award may be subject to attack later.

Comment E: To ensure the fairness of the arbitration process, panel members
have an ongoing affirmative duty to update those disclosures from the date of selection
until the panel is functus officio.

2.5 Neutral Panels: The insurance or reinsurance agreement may require the use
of, or the parties may wish to proceed with, a neutral panel. As such, the parties should
consult the ARIAS-U.S. Neutral Panel Rules for the Resolution of Insurance and
Reinsurance Disputes, available at http://www.ariaS<Us.org/wp-
content/uploads/2016/09/ARIASU.S.-Neutral-Panel-Rules.pdf.

ARIAS-U.S. SAMPLE FORM 2.1 - UMPIRE QUESTIONNAIRE

file:///D:/Users/sara.meier/Downloads/ARIAS-U.S.-Questionnaire-Umpire-

Selection-1-2-17_Fillable%20(1).pdf


https://www.arias-us.org/wp-content/uploads/2018/10/ARIASU.S.-Neutral-Panel-Rules-Tracked-Changes-Accepted.pdf
https://www.arias-us.org/wp-content/uploads/2018/10/ARIASU.S.-Neutral-Panel-Rules-Tracked-Changes-Accepted.pdf
https://www.arias-us.org/wp-content/uploads/2018/10/ARIASU.S.-Neutral-Panel-Rules-Tracked-Changes-Accepted.pdf
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Chapter 3: The Organizational Meetin

Although not specifically provided for in most arbitration clauses, it is appropriate
and customary to begin arbitrations (once a panel has been selected) with an
organizational meeting. The meeting usually marks the first time the parties and the
panel meet. At the organizational meeting, panel members must disclose whether they
and/or their immediate family members have past, present, and/or known future
business and/or personal relationships with the parties, including senior officers of those
parties, their counsel, other panel members, third-party administrator manager, and any
potential witnesses brought to the panel’s attention. After such disclosures and any
resulting discussion, parties are typically asked to, and in most instances do, accept the
panel as duly constituted. The organizational meeting also gives parties an opportunity
to execute agreements, including “hold harmless” and confidentiality agreements, and
gives the panel an opportunity to establish an arbitration schedule, usually with the
assistance of the parties and their counsel.

The organizational meeting can be fairly expensive if parties, their counsel, and
the arbitrators must gather from distant locations to meet face to face. A face-to-face
meeting may also take considerable time to arrange, as travel time may limit the
participants’ ability to identify a mutually acceptable date. While the amount at stake in
many arbitrations may justify this time and expense, ARIAS also proposes procedures
for streamlined arbitrations (discussed in Chapter 6). Alternatively, if the parties and
panel agree, the organizational meeting may be held telephonically, potentially reducing
the expense and time required for a face-to-face meeting.
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3.1  Pre-Meeting Conference Call: Before the organizational meeting, the
umpire should communicate (by teleconference or correspondence) first with the
arbitrators and then the parties and/or their counsel to discuss agenda items, logistics,
pre-meeting submissions, and other topics.

Comment A: A proposed agenda for the organizational meeting appears at the
end of this chapter as ARIAS-U.S. Sample Form 3.1.

Comment B: Before the pre-meeting conference call, the panel should request a
copy of and review the arbitration clause or clauses in the contract(s) to determine any
applicable procedures or other guidelines. The panel should be aware of any
contractual time restrictions that may be subject to waiver. If the relevant arbitration
clause specifies particular procedural rules, the panel should obtain those rules from the
parties and review them before the organizational meeting.

Comment C: Arbitration is a matter of contract. If both parties have explicitly
agreed to a matter and wish to enforce that agreement, the panel must follow. An
arbitrator who cannot abide by the parties’ agreements should resign.

3.2  Site of the Organizational Meeting: Absent the parties’ agreement or
contractual provision, the organizational meeting should be held in the most convenient
location for all attendees.

Comment: If the arbitration clause does not designate a location for the
organizational meeting and the parties do not agree on a location, the panel should
choose the location. In making this decision, the panel should consider which location
minimizes the cost to all parties to the arbitration.

3.3 Statement Submitted to the Panel Before the Organizational Meeting:
Before the organizational meeting, each party should submit a short position statement
that apprises the panel of the facts, issues, and demands between the parties, as well
as either a joint proposal, or the parties’ individual proposals, for a pre-hearing schedule
and a hearing date.

Comment A: The position statement is principally designed to give the panel a
general case background to provide a frame of reference for any procedural decisions
the panel makes at the organizational meeting. For example, a panel may be unable to
assess a party’s stated need for extensive discovery without some knowledge of the
dispute’s factual background.
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Comment B: If the panel wants to set a page limit on submissions before the
organizational meeting, it should give due consideration to the complexity of the issues
and to whether a page-limit restriction (standard letter size) would be unfair to one or
more parties. ARIAS recommends that the panel not impose a strict page limit, but
instead suggest a recommended length.

Comment C: To facilitate the scheduling process, the parties should work
together prior to the organizational meeting to agree on a pre-hearing schedule. If the
parties cannot agree on one or more elements of the schedule prior to the
organizational meeting, the parties’ position statements should present sufficient
information for the panel to consider and resolve the scheduling issues, including the
party’s positions on the merits of the dispute, the issues to be decided, the types and
amounts of relief sought, and the discovery the party may need to develop or prove its
position. To help identify necessary discovery and resolve discovery disputes, it may be
appropriate for the position statements to include initial document production requests
and/or identification of fact witnesses each party anticipates it may need to develop or
prove its position. If appropriate, the parties’ position statements should also advise the
panel whether they foresee a need for expert witness testimony at the hearing.

3.4 Identification of the Issues to Be Arbitrated: As part of the position
statement or at the organizational meeting, the panel should ask the parties to identify
precisely the issues and defenses that will be subjects of the arbitration.

Comment A: Parties should be required, as early in the arbitration process as
possible, to identify all claims and defenses they will present at the hearing. This avoids
the injustice of a last-minute claim or defense and gives parties fair notice of each
other’s claims and contentions, which usually influences the scope of discovery.

Comment B: Knowledge of the claims, defenses and issues at the organizational
meeting allows the panel to rule intelligently on the scope of appropriate discovery and
impose reasonable limitations.

Comment C: |dentifying the issues to be arbitrated also provides a reference
point for the panel should a party later request an extended discovery period to respond
to a “newly raised” issue. The panel can consult the statements of claims and defenses
before or at the organizational meeting to determine whether the issue is in fact “newly
raised.”

Comment D: Early issue identification should not always limit the parties to pre-
discovery claims or defenses. The panel should normally give the parties latitude to
amend their claims and defenses up to a reasonable period before the hearing, with due
notice to, and after comment by, all involved parties.
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Comment E: While the panel should strive to be fair to all parties during the
discovery phase of an arbitration proceeding, it should also be guided by proportionality,
based upon the time, cost and expense of the proposed discovery process versus the
amount in dispute or the issues involved.

Comment F: In appropriate cases, the panel should consider, with the parties’
input, whether bifurcation of the arbitration into phases (for instance, one phase on
liability and a second on damages) would promote an efficient resolution of the dispute.
In most instances, one final hearing, rather than two, will be most efficient.

3.5 Organizational Meeting Attendance: Both company official(s) and
outside counsel should represent the parties at the organizational meeting.

Comment. Party representatives’ direct involvement at all stages of the
arbitration process increases the potential for businessperson-to-businessperson
dealings and reduces the risk of the arbitration process becoming unduly lawyer-driven.
Party representative attendance at the organizational meeting in particular also ensures
that the parties are fully aware of discovery and pre-hearing obligations and the
timetables for meeting those obligations.

3.6 Panel Disclosures: At the organizational meeting, all members of the panel
should reveal on the record whether they orimmediate members of their family have past,
present, and/or any known future business and personal relationships with the parties,
including senior officers of those parties, the parties’ counsel, other panel members, third-
party administrator or manager, and any potential withesses who are identified in
documents provided to the panel members. Please refer to ARIAS<U.S Code of

ConductCanon Y https://www.ariaS<Us.org/wp-
content/uploads/2017/08/ARIAS-Code-of-Conduct-Canon-IV.pdf When practical, the
party arbitrators should make written disclosures prior to the organizational meeting.

Comment A: Disclosures should include business, professional, and personal
contacts, including contacts in other reinsurance arbitrations. Business and professional
contacts should include, when applicable, both individuals and their organizations.
Disclosures should include whether panel members have served as expert witnesses for
any party and/or their respective counsel. Panel members should also disclose if they
were involved with the particular reinsurance contracts or claims at issue.


https://www.arias-us.org/wp-content/uploads/2017/08/ARIAS-Code-of-Conduct-Canon-IV.pdf
https://www.arias-us.org/wp-content/uploads/2017/08/ARIAS-Code-of-Conduct-Canon-IV.pdf
https://www.arias-us.org/wp-content/uploads/2017/08/ARIAS-Code-of-Conduct-Canon-IV.pdf
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Comment B: Panel members may consider it advisable to prepare a written list of
all relationships with the parties, their counsel, and other panel members for distribution
at or before the organizational meeting, and to supplement that list orally, if needed, on
the record at the meeting. If the organizational meeting proceedings are not transcribed,
a written list with any written supplementation is especially important.

Comment C: Given the myriad relationships a panel member may have had over
the years with participants in the given arbitration, even the best-intentioned panel
member may forget to disclose a contact of which one party’s representative or counsel
is aware. To avoid later disputes over whether the non-disclosure was intentional and/or
whether the undisclosed contact warrants disqualifying the panel member or overturning
an arbitration award, party representatives and counsel should, at the organizational
meeting, supplement the panel’s disclosures with any undisclosed contacts of which they
are aware between panel members and the party or counsel.

3.7 Formal Acceptance of Panel: Once panel members have made all
disclosures, the parties are traditionally asked to accept the panel as duly constituted.

Comment A: ARIAS-U.S. Sample Form 3.2 (at the end of this chapter) is a
proposed hold harmless agreement, in which the parties formally accept the panel and
agree to hold the panel members harmless against any claims related to their service in
the arbitration.

Comment B: A party may effectively have no remedy, other than proceeding to
arbitration with all rights reserved, if it challenges one or more panel members. A party
in this circumstance should consider appropriate amendments to the proposed hold
harmless agreement. Many courts have refused to entertain pre-hearing petitions to
disqualify arbitrators on the ground of bias, absent special circumstances (e.g., a
request to enforce a contractual requirement for “impartial” arbitrators). Such
challenges, some courts have held, should be brought after the arbitration on a motion
to vacate the award.

Comment C: Panel members have no intrinsic right to be “held harmless” by all
parties to the arbitration. Panel members presumably have arbitral immunity (akin to
judicial immunity) that protects them from liability for their service as arbitrators,
although the extent of this immunity is not precisely defined in all jurisdictions. Clearly, a
panel has the power (but is not obliged) to proceed without a hold harmless agreement.
It is the position of ARIAS that absent extraordinary circumstances, parties should hold
panels harmless. Panel members generally are retired individuals or current executives
acting in a personal capacity. To encourage their continued participation, these
individuals should, in most circumstances, receive assurance that their personal assets
are not at risk.



3.8  Confidentiality: The confidentiality of arbitration proceedings should be
memorialized in either an agreement by the parties and the panel, or an order entered
by the panel, setting forth the terms and scope of the confidentiality.

Comment A: Most parties to arbitration prefer that the proceedings remain
confidential. One advantage of the arbitration process is that confidentiality is much
easier to maintain in arbitrations than in litigation.

Comment B: A confidentiality agreement is usually entered by agreement of the
parties and the panel.

Comment C: It is generally agreed throughout the industry that reinsurance
arbitrations are and should be confidential in most circumstances, even absent the
parties’ complete agreement. Cases may arise, however, in which either partial or no
confidentiality may be appropriate (e.g., if the cedent wants to disclose arbitration
results to a related reinsurer, or if the current proceedings may be relevant to another
pending or future proceeding between the same parties). If one party opposes total
confidentiality of the arbitration, the panel should consider the parties’ arguments on the
issue and use its discretion in ordering whether and to what extent the arbitration should
be confidential. If the parties agree to a certain level of confidentiality, the panel should
enter an order or sign a confidentiality agreement reflecting the parties’ agreement.

Comment D: A sample confidentiality agreement form appears at the end of this
chapter as ARIAS-U.S. Sample Form 3.3. This form can be converted to an order,
rather than an agreement, if necessary.

3.9 Ex Parte Communications: At the organizational meeting, the panel
should establish a date for the cut-off of all ex parte communications between parties
and the panel members and a date for the resumption of ex partecommunications.

Comment A: Possible dates for the cut-off of ex parte communications include (a)
the organizational meeting, (b) the end of discovery, (c) the filing of pre-hearing briefs,
or (d) commencement of the hearing.

Comment B: There is a wide range of views about the most appropriate cut-off
date for ex parte contact. Some believe that all ex parte communications between the
parties and the panel must cease immediately after the organizational meeting to ensure
the fair-minded administration of the arbitration. Others believe that procedural issues
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can be resolved more efficiently, and settlement prospects can occasionally be
advanced, if ex parte contact is permitted up until the hearing. No ex parte
communication should be permitted during the final hearing because the risk of
disclosing confidential panel deliberations involving the resolution of the dispute is too
great. Since each panel member has a duty to hear the evidence and decide the case
impartially, there should be no reason for any ex parte contact with the parties during the
hearing.

Comment C: If the panel permits ex parte contact to continue beyond the
organizational meeting, certain confidentiality issues arise. Normally, ex parte
communications are confidential. Participants in the arbitration expect that discussions
between a party and the arbitrator it appointed will not be shared with other panel
members. In addition, arbitrators must remember that panel deliberations are and
should remain confidential. Because the panel is a quasi-judicial body, some privilege
may attach to their discussions, and panel members may be able to invoke that
privilege if one or both parties approach them about their discussions or deliberations.
Unless the panel specifically decides otherwise, panel members should not disclose
panel discussions to the parties.

Comment D: There should be no ex parte communications by and between the
parties and/or their counsel with panel members after the cut-off date established by the
panel.

3.10 Scheduling: At the organizational meeting, the panel should establish,
with the parties’ input, a hearing date and estimated hearing length, including additional
time for panel deliberations after the parties have presented the case. As discussed in
greater detail in Chapter 4, the panel should also work with the parties to establish a
workable schedule for discovery, briefing, and other pre-hearing events at or shortly
after the organizational meeting.

Comment A: The hearing should be held at a neutral site unless the contract
says otherwise or the parties agree otherwise. The panel should ask one of the parties
to make the necessary accommodations, e.g., rental of a hearing room and overnight
accommodations (if necessary). Both parties should equally share the cost of the
hearing room, a court reporter, and other hearing costs.

Comment B: In establishing this schedule, the parties and panel should ensure
that the final exchange of hearing exhibits occurs sufficiently before the beginning of the
hearing to preclude unfair surprise.
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3.11 Party Stipulations: The panel should generally accept the parties’
stipulations (if any) concerning discovery, scheduling, cut-off of ex parte communication
with panel members, and order and timing of briefs.

3.12 Interim Disputes: The parties and panel should establish a protocol to
resolve disputes (e.g., concerning discovery) that may arise in the time between the
organizational meeting and the hearing. For example, they might agree that
communications will be by e-mail and that (absent panel request for oral argument) a
disputed matter will be ripe for decision after a submission, an answer, and a reply by the
moving party. The parties and panel should also discuss whether disputes must always
be resolved by the entire panel or whether, under certain circumstances, disputes may
be resolved (a) by the umpire alone or (b) jointly by the two arbitrators.

3.13 Miscellaneous Issues: The panel should afford the parties and their
counsel the opportunity to raise any other matters at the organizational meeting, though
the panel should encourage the parties and their counsel to agree on as many
procedural issues as possible before the organizational meeting.

Comment A: Special arrangements (e.g., the creation of an escrow account) are
sometimes made for the payment of the umpire’s fees.

Comment B: A party’s request for pre-hearing security is typically addressed at
the organizational meeting, but a full briefing normally should occur in advance of the
meeting. Pre-hearing security is discussed in greater detail in Chapter 4, which sets
forth a proposed form of order.

Comment C: Normally, a court reporter should transcribe the organizational
meeting proceedings.

Comment D: The panel should consider whether the relevant arbitration clause
designates specified procedural rules (e.g., the American Arbitration Association
Commercial Arbitration Rules or the Procedures for the Resolution of U.S. Insurance
and Reinsurance Disputes), whether particular rules apply to an international arbitration,
and/or whether the parties have agreed to any other set of procedural rules.
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ARIAS-U.S. SAMPLE FORM 3.1 —- ORGANIZATIONAL MEETING AGENDA

hitps://www.arias-us.orqg/arias-us-dispute-resolution-process/forms/

ARIAS-U.S. SAMPLE FORM 3.2 — HOLD HARMLESS AGREEMENT

hitps://www.arias-us.orqg/arias-us-dispute-resolution-process/forms/

ARIAS-U.S. SAMPLE FORM 3.3 — CONFIDENTIALITY AGREEMENT



https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
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h r 4: Interim Awar Di verv and Briefin

4.1  Discovery Schedule: The panel should issue an order establishing a
comprehensive schedule with deadlines for as many activities as possible through the
beginning of the hearing. This order is usually entered at or just after the organizational
meeting. To the extent possible, the parties should confer in advance of the
organizational meeting and attempt to agree on scheduling deadlines; the panel’s order
should reflect the parties’ agreement on scheduling items to the extent appropriate.

Comment A: A sample scheduling order appears at the end of this chapter as
ARIAS-U.S. Sample Form 4.1. The sample scheduling order is intended as a checkilist.
Each item probably will not apply to every case, and additional items may be
appropriate in others. Careful consideration should be given to specific terms of the
scheduling order, because all concerned are expected to honor the established
timetable.

Comment B: The sample scheduling order at Form 4.1 contemplates that the
panel may be substantially involved in the discovery process, but this may not be
necessary or appropriate in all cases. The parties and the panel may consider
permitting the parties’ counsel to work out discovery and scheduling details (and only
involving the panel if the parties reach impasse) after certain targeted completion dates
for each stage are established. The parties should immediately notify the panel in
writing if they agree to modify the scheduling order in a way that affects briefing
deadlines and/or the hearing date.

Comment C: The panel’s scheduling order should ordinarily establish deadlines
to identify the fact and expert witnesses that each party intends to call at the hearing.
Identification of withesses may be staggered, with initial lists due on one date and
supplemental lists of rebuttal witnesses due shortly thereafter.

Comment D: ARIAS-U.S. Sample Form 4.1 anticipates that the parties will want,
and the panel will permit, depositions of persons whom the parties identify as their fact
witnesses at the hearing. However, the parties and the panel should not presume that
depositions are necessary or appropriate in all instances or that each side needs the
same number of depositions as the other side to fairly prepare its case.

Comment E: The panel has considerable discretion to limit the amount and type
of discovery available to the parties in the arbitration. The panel’s objective should be to
give each party a fair and reasonable opportunity to develop and present its case
without imposing an undue burden, expense or delay on the other party(ies). No
particular pattern suits all reinsurance arbitrations. In resolving disputes, the panel
should exercise its discretion and strike the appropriate proportionate balance for the
given case between (a) enabling the parties to obtain relevant discovery necessary to
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their respective cases and (b) protecting the streamlined, cost-effective intent of the
arbitration process.

Comment F: Discovery disputes can arise even when both parties act in good
faith. Under unusual circumstances, the umpire alone may initially hear and decide
some discovery disputes. As a general practice, however, the entire panel should hear
and decide discovery disputes. If the panel determines that written submissions are
appropriate, it should set briefing schedules to give each party a fair opportunity to
present its position, keeping in mind the dual goals of reaching a proper final decision
on the merits and implementing overall efficient case management.

Comment G: In particular cases, discovery disputes may require the panel to use
innovative procedural approaches. Possible approaches suggested by some
practitioners include (1) having only the two arbitrators review arguably privileged or
confidential material in camera, with the umpire only participating in the process if the
arbitrators cannot reach agreement; and/or (2) using a special master to help resolve
privilege and confidentiality disputes. Each approach raises its own concerns: the first
risks having some, but not all, panel members review materials that might ultimately be
determined not to be discoverable, while the second involves increased costs and adds
another layer of bureaucracy to what is intended to be a streamlined process. The panel
should adopt a procedure to resolve discovery disputes that takes into account the
parties’ interests in fairly resolving the disputes and their interest in maintaining the
streamlined, cost-effective nature of the arbitration process.

Comment H: Some cases may involve substantive issues of contract
interpretation or application, but little or no disputed issues of underlying facts. In those
cases, the panel and parties may want to consider limiting the amount of discovery
and/or using a streamlined hearing procedure, such as that outlined in Chapter 6.

4.2  Use of Expert Witnesses: At the organizational meeting, the panel may
ask the parties whether they foresee a need to offer expert testimony at the hearing.
The panel may deem it appropriate to discuss with the parties whether, given the
panel’s professional experience with the subject matter of the dispute or lack of such
experience, there are areas in which expert withesses may or may not be helpful.

Comment A: Parties must give adequate and complete notice of the intent to
retain an expert in sufficient time to allow the opposing party(ies) time to identify and
appoint their responding expert(s), if they choose to retain one.

Comment B: In cases where expert witness testimony is contemplated, the
scheduling order should establish deadlines to (a) identify expert withnesses and
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disclose anticipated expert testimony, (b) identify rebuttal expert witnesses and
anticipated rebuttal expert testimony (if appropriate), and (c) complete any expert
witness depositions.

Comment C: While the facts define the bounds of fact testimony, no such
definition applies to expert testimony. For this reason, the pre-hearing disclosure of
anticipated expert testimony is extremely important. The panel should set the form and
method of that disclosure, recognizing the parties’ interests and the particular
circumstances of the case. For example, an initial disclosure of the expert’s opinions in
the form of an expert report, followed by a deposition of the expert witness, may be an
appropriate way to help the parties understand the scope and basis for the expert’s
anticipated hearing testimony. As to the form and content of the expert report, the
standards under Rule 26(a)(2) of the Federal Rules of Civil Procedure are a good guide.
In other cases, however, the amount at issue or the self-evident nature of the expert’s
anticipated testimony may justify a less formal disclosure process, such as a letter from
the party offering the expert testimony that outlines the topics and substance of the
anticipated testimony, followed (or not) by a deposition of the expert witness.

Comment D: If the parties disagree on the need for expert testimony, the panel
may order that any party wishing to use an expert make a proffer and permit the panel
to rule on whether the expert testimony will assist the panel in rendering a decision in
the arbitration proceeding.

4.3  Pre-Hearing Briefs: The panel’s scheduling order, with the parties’ input,
should establish a pre-hearing briefing schedule, including:

(@)  the due dates for the initial and reply briefs, if any;
(b) whether the briefs are to be submitted sequentially or simultaneously; and
(c)  whether the briefs have a specified page limit.

Comment: ARIAS-U.S. Sample Form 4.1 provides for the exchange of pre-
hearing briefs and reply briefs without specifying precise content. The briefs should
include any exhibits identified in the text. At one end of the spectrum, the briefs could
set forth conclusions that the parties ask the panel to apply to facts presented at the
hearing. At the other end of the spectrum, the briefs could be case statements by each
party dealing with both points of law and key facts, with supporting exhibits. Panels and
parties are urged to agree upon and adopt a briefing format that fits the needs of the
case.



4.4  Interim Awards: The panel has the authority to enter interim awards in
appropriate cases.

Comment A: Under broad forms of arbitration clauses, most courts have upheld
the panel’s authority to enter interim awards. A proposed form of order awarding the
provisional remedy of pre-hearing security appears at the end of this chapter as
ARIAS-U.S. Sample Form 4.2. In appropriate cases, the parties may ask the panel to
consider other types of interim awards, including injunctive relief or attachment.

Comment B: If a party seeks an interim award, the panel should determine
whether written submissions from both parties and/or oral argument would assist the
panel in determining whether to afford the requested relief, keeping in mind the often-
competing goals of affording each party a fair opportunity to present its position,
reaching a meaningful proper decision on the requested relief, and implementing overall
efficient case management.

Comment C: ARIAS-U.S. Sample Form 4.2 addresses only the reinsured’s need
for security. If the reinsurer seeks affirmative relief (e.g., security for return of losses
paid), this form may be adapted to require security from the cedent.

Comment D: Pre-hearing security may be in the form of a letter of credit, a bond,
cash in an escrow account, or otherwise, as may be fair and appropriate in the
circumstances. The party requesting pre-hearing security should specify the form of
security desired.

Comment E: When entering an interim award, the panel should address the
extent to which ex parte communications may resume.

ARIAS-U.S. SAMPLE FORM 4.1 — SCHEDULING ORDER

https:/www.arias-us.org/arias-us-dispute-resolution-process/forms/
ARIAS-U.S. SAMPLE FORM 4.2 —- PRE-HEARING SECURITY ORDER



https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
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h r 5: Hearing and Awar

5.1  Pre-Hearing Conference Call: The panel should usually schedule a pre-
hearing telephonic conference with the parties’ counsel in the month before the
scheduled hearing to discuss and make arrangements for any remaining hearing
preparations, including but not limited to the following:

(@)  order of proof;

(b) presentation of witnesses, with estimated time;

(c) presentation and numbering of exhibits;

(d) preparation of documents necessary to the panel’s decision, including

proposed forms of order;

(e) personnel in attendance at the hearing;

(f) concerns of the parties; and

(9) administrative details (e.g., the location of the hearing and
accommodations).

Comment: The panel should carefully consider any request to postpone a
hearing, including whether a delay could unfairly disadvantage one party. The panel and
the parties should also endeavor to complete the testimony and argument within the
allotted time. Requests to reconvene to hear additional testimony in the event the
allotted time is not sufficient to complete the hearing should be granted selectively. The
panel should, however, afford the parties ample time to present their case and allow
continuances in appropriate cases.

5.2  Proposed Form of Order: Either prior to or during the hearing, the panel
may consider requiring each party to circulate to all involved a proposed form of order
that precisely identifies the nature of the relief sought.

Comment A: Distribution of a proposed order may help the panel determine
precisely what relief the parties seek and whether that relief should be in the form of a
contractual interpretation, a dollar amount, and/or some other form.
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Comment B: If a party seeks an award of interest, the amount and calculation of
that interest should be submitted to the panel and the other party(ies).

5.3  The Final Award: In many instances, it is best for the panel to commence
(and, if possible, conclude) deliberations immediately after the parties have presented
the case at the hearing. The panel should exercise care to ensure that the parties have
had due opportunity to address important issues with the panel. The panel should issue
a written award after its deliberations and within a reasonable time after the hearing.

Comment A: In some instances, the panel may consider distributing a proposed
award (to be effective at a specified date), inviting written comments to the panel and
the opposing party(ies) if the proposed order does not address all issues in arbitration or
is otherwise deficient in form or computation.

Comment B: If the panel performs mathematical calculations (or the like), the
panel should consider giving the parties an opportunity for input if such input might help
prevent error.

Comment C: If the award requires payment by one or more parties, the panel
may specify a payment date and a rate of interest if payment is not made by the
specified date. A panel’s authority, however, may end once it resolves the dispute. One
court has held that matters concerning execution of the award and post-judgment
interest should be addressed by a court on post-hearing motion or petition.

5.4 A “Reasoned” Award: If all parties request the panel to explain the
reasons for its award, the panel should normally do so (and may be legally required to
do s0), despite any personal reluctance or reservations individual panel members may
have about written explanations of the award.

Comment A: Unlike arbitration in the United Kingdom and certain other countries,
United States custom and practice are that arbitration panels, unless requested
otherwise, do not issue written explanations of the basis of their award. Arbitration
clauses almost never require the panel to explain the basis of its decision, although the
parties are free to request the panel to do so.

Comment B: If all parties desire a “reasoned” award, panel members should
consider, in appropriate cases, asking the parties to submit sample questions, similar to
“jury interrogatories,” to highlight particular questions to be answered. If possible, these
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questions should be submitted jointly and be approved by all parties. Panel members
should be guided by these questions in issuing their opinion, but should not be bound to
answer them. The form of a “reasoned” award need not be elaborate.

Comment C: Common arguments against “reasoned” awards are as follows: (a)
they could discourage compromise awards when otherwise appropriate; (b) arbitration
awards accompanied by written decisions may be challenged more frequently by
petition to a court; (c) experience shows that “reasoned” decisions are often tailored
predominantly to avoid reversal or criticism; and (d) requirements for “reasoned”
decisions will ultimately favor appointing lawyers as arbitrators, whereas the essence of
arbitration frequently is to obtain a business, rather than legalistic, resolution.

Comment D: A common argument for a “reasoned” award is that it requires the
panel to articulate the basis of its award in writing, which should improve the quality of
the award. It also gives the parties a better idea of how they fared and increases their
confidence in the process because it demonstrates, in a way that a one-line written
award does not, which arguments the panel considered persuasive. Supporters of
‘reasoned” awards also disagree that written decisions make awards more vulnerable to
post-hearing challenge, because many arbitration clauses specifically relieve arbitrators
of the need to follow strict rules of law, instead providing that awards should be issued
in accordance with the custom and practice of the insurance and reinsurance industry.

5.5 Post-Hearing Contact with the Arbitration Panel: The panel should
consider whether it is appropriate for the arbitrators individually, the umpire individually,
or the entire panel to speak to the parties (and/or counsel) informally to explain the
basis for the award.

Comment A: If the parties are highly adversarial and the arbitration process has
been difficult, the panel members should agree not to have any post-hearing
discussions with the parties concerning the arbitration. On the other hand,
circumstances may exist when there would be no harm in providing, and the parties
would potentially benefit from, an informal explanation of the award. The panel
members should discuss and agree on these countervailing considerations before the
panel dissolves.

Comment B: Given the confidential nature of deliberations and the arbitration,
and the fact that such informal contact may provide grounds to challenge the award, the
parties should both agree that such explanation is off the record and cannot be the
basis for an appeal.
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h r 6: Streamlined Arbitration Pr r

If conducted in the usual fashion, arbitration may not be cost-effective when
small amounts are in dispute and the parties do not otherwise have a substantial stake
in the issues to be arbitrated. In appropriate cases, the panel should consider
streamlined alternatives to traditional arbitration. The following alternatives are
suggestions to consider in arriving at a more efficient resolution of the issues before the
panel so that the cost of the arbitration is commensurate with the amount in
controversy.

6.1  Organizational Meeting by Telephone: The panel should consider
holding the organizational meeting by telephone and completing the necessary
paperwork by mail, fax, and/or e-mail.

Comment A: Parties that agree to a streamlined approach will also usually agree
to an early telephonic organizational meeting, particularly if the parties are familiar with
all of the panel members. At the meeting, the umpire should take detailed notes and
circulate a draft summary of the meeting and any schedules or other items agreed upon
to all involved for comments before finalizing them.

Comment B: If the parties do not agree to a telephonic organizational meeting,
the panel should consider holding the organizational meeting at a later, rather than
sooner, date so that the parties can resolve certain issues (such as discovery) before
the organizational meeting and present them to the panel if the parties cannot resolve
them on their own.

6.2 Streamlined Discovery: The panel could direct the parties to serve and
respond to discovery requests (if the parties anticipate needing them) before the
organizational meeting so that the panel can address any discovery issues at the
organizational meeting.

Comment: If the parties agree to a streamlined discovery procedure, the panel
should consider, for example, an exchange of claims files within a week of the
organizational meeting, with follow-up discovery requests to be authorized by the panel
only. The panel should also consider whether to permit depositions and whether to limit
the number and/or duration of any depositions to be taken.
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6.3 Streamlined Hearing: The panel should consider whether a streamlined
hearing procedure would serve the parties’ best interests (for example, submission of
the dispute to the panel on the briefs alone or with briefs and oral argument, but no live
testimony). It may be feasible in some instances to hold a telephonic organizational
meeting, followed by the exchange of relevant files, followed by a hearing (attended by
counsel and the lead representative of each party) at which the panel attempts to
resolve the matter--and if it cannot, the process so narrows the issues for discovery and
briefing that no further evidentiary hearing is required.




