Chapter 42

Dissenting Opinions by Party-Appointed Arbitrators in
Investment Arbitration

Albert Jan van den Berg

I. Introduction

Dissenting opinions appear to have become an accepted practice in international
arbitration. The current debate concentrates on their procedure, form, and content.!
Alan Redfern noted that “[a]t present, a generally relaxed attitude towards dissenting
opinions seems to be taken not only by the arbitral institutions, but also by the arbi-
trators themselves ... 2 In this contribution, I would like to explore the cautionary
note with which Redfern concluded his seminal article, namely, that the “[t]ime has
perhaps come to inquire whether the present leniency towards dissenting opinions ...
has gone too far”? I propose to do so with respect to investment arbitrations because
many of the awards and dissenting opinions have been made available publicly, par-
ticularly party-appointed arbitrators’ dissenting opinions.*

As a legal matter, arbitrators generally may render a dissenting opinion in invest-
ment arbitrations. It is even treaty law, at least for those investor-state arbitrations
conducted under the auspices of the International Centre for Settlement of Invest-
ment Disputes (ICSID): “Any member of the Tribunal may attach his individual opin-

1 Manuel Arroyo believes that the “scientific debate [about dissenting opinions in interna-
tional arbitration] has become stale and redundant” Manual Arroyo, Dealing with Dis-
senting Opinions in the Award: Some Options for the Tribunal, 26 ASA BULL. 437, 459
(2008).

2 Alan Redfern, Dissenting Opinions in International Commercial Arbitration: The Good,
the Bad and the Ugly, 20 ARB. INT'L 223, 242 (2004).

3 Id. at 242 n.3.

4 Because it is uncommon to publish international commercial awards, “it is difficult to
generalize from the sample of published awards,” and hence I will not use them as the
basis for analysis in this contribution. Christopher Drahozal, Of Rabbits and Rhinoceri: A
Survey of Empirical Research on International Commercial Arbitration, 20 J. INT'L ARB
23, 25 (2003). Investment arbitration awards, on the other hand, are routinely published,
whether in full (on websites and in specialized law reporters) or in redacted form (such
as pursuant to ICSID Arbitration Rule 48(4).
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ion to the award, whether he dissents from the majority or not, or a statement of his
dissent.s

The practice of dissenting opinions originated in the Anglo-American judicial cul-
ture in which case law plays a prominent role. England’s House of Lords developed
a practice whereby judges would give individual speeches, opening the door to the
possibility of dissenting opinions. In the United States, after some initial hesitation,
individual judges also began to issue dissenting opinions. The Permanent Court of
International Justice (PCIJ) and its successor, the International Court of Justice (ICJ),
also permit dissenting opinions.® In contrast, civil law states generally disallow dis-
senting opinions, principally because of their emphasis on collegiality in the dispen-
sation of justice.” Similarly, the 1899 Hague Convention on the Pacific Settlement

5 Convention on the Settlement of Investment Disputes Between States and Nationals of
Other States art. 48(4), June 10, 1966, 17 U.S.T 1270, 575 UN.T.S. 160 [hereinafter ICSID
Convention]. The issue of dissenting opinions was first raised by Mr. Tsai, the Chinese
representative, at the Third Session of the Asian Regional Meeting on April 29, 1964.
ICSID (W. BaNK), HisTorY OF THE ICSID CONVENTION: DOCUMENTS CONCERNING
THE ORIGIN AND THE FORMULATION OF THE CONVENTION ON THE SETTLEMENT OF
INVESTMENT DISPUTES BETWEEN STATES AND NATIONALS OF OTHER STATES 458, 515
(1968). Although the representatives did not discuss this particular issue elaborately dur-
ing the regional meetings, the Draft Convention of September 11, 1964, prepared for the
Legal Committee, provided in draft Article 51(3) that “except as parties agree: (a) the
award shall state the reasons upon which it is based; and (b) any arbitrator dissenting
from the majority decision may attach his dissenting opinion or a bare statement of his
dissent” Id. at 610, 624; see also CHRISTOPH SCHREUER ET AL., THE ICSID CONVEN-
TION: A COMMENTARY (2d ed. 2009) 830-34.

6 A draft of Article 56 of the Statute of the Permanent Court of International Justice, pre-
pared by the Advisory Committee of Jurists, provided that “dissenting judges shall be
entitled to have the fact of their dissent or reservations mentioned,” but to this was added,
“[bJut the reasons for their dissent or reservations shall not be expressed in the judg-
ment” P.C.LJ: Advisory Committee of Jurists, Procés-Verbaux of the Proceedings of the
Committee: 16 June-24 July 1920 (1920). The League of Nations did not adopt this pro-
posal. The final version of the Statute provided: “If the judgment does not represent in
whole or in part the unanimous opinion of the judges, dissenting judges are entitled to
deliver a separate opinion.” Statute of the Permanent Court of International Justice art. 57,
Dec. 16, 1920, 6 L.N.T.S. 380 (1926).

7  Some exceptions exist today: for example, judges of the German Constitutional Court
may issue dissenting opinions.
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of International Disputes does not allow dissents.® Nor does the European Court of
Justice.®

Il. Dissenting Opinions by Party-Appointed Arbitrators in Practice

Those who favor giving arbitrators the right to issue dissenting opinions in investor-
state arbitrations rely mainly on four arguments: (i) it will lead to a better award;
(ii) the majority will act more responsibly; (iii) it will bolster party confidence in the
process; and (iv) it will contribute to the development of the law.

The first argument presumes that “a well-reasoned dissent can help ensure that
the majority opinion deals with the most difficult issues confronting it That may
be true, but is it not the task of any competent tribunal to ensure that it deals with all
relevant and important issues, including “the most difficult” ones? The second argu-
ment begs the question whether an arbitral tribunal would act less responsibly with-
out (the threat of) a dissenting opinion. Again, that presumption is difficult to verify.

The third and fourth arguments appear to be based on the practices of certain na-
tional courts (notably those in common-law states) and international courts (notably

8  During the Third Commission’s session (the plenary session charged with adopting the
final text of the Hague Convention), M.E. Rolin, a Belgian representing Siam, suggested
that “the reasons for the vote of the minority be given in the arbitral award” Chevalier
Descamps, representing Belgium, replied that “this would give the appearance of there
being two judgments and of laying the dissent of the arbitrators before public opinion.
The dissenting arbitrators are allowed to state their dissent, but it would not be safe to go
further than that” Mr. Rolin did not press the point, concluding that

though still of the opinion that it would be preferable if the arbitrators who do not concur
in the award were invited to state officially the reasons for their dissent, does not consider
this absolutely necessary. Mr. Rolin therefore refrains from presenting a formal amend-
ment. He presumes that the arbitrators who are unable to give the reasons for their views
immediately after the rendering of the award will not fail to do so without in their reports
to the Governments or even to the press. The drawback of having the dissent of the arbitra-
tors brought to public notice will therefore not be completely prevented, whatever may be
the reporter’s opinion, and that is why Mr. Rolin deemed it preferable to limit at the outset
the object and the scope of the dissent by inviting the arbitrators who do not concur in the
award to give on the spot the reasons for their dissenting vote.
THE PROCEEDINGS OF THE HAGUE PEACE CONFERENCES: TRANSLATION OF OFFICIAL
TEXTS 616-17 (J.B. Scott ed., 1920) [hereinafter PROCEEDINGS OF THE HAGUE CONFER-
ENCES]. As a result, Article 52(2) of the 1899 Hague Convention on the Pacific Settlement
of International Disputes, July 29, 1899, 32 Stat. 1779, 1 Bevans 230, provides: “Those
members who are in the minority may record their dissent when signing [the Award]”
Article 79 of the 1907 Hague Convention for the Pacific Settlement of International Dis-
putes, Oct. 18, 1907, 36 Stat. 2199, 1 Bevans 577, which is said to have improved upon the
1899 Convention, does not mention dissents at all.

9 Vlad Perju, Reason and Authority in the European Court of Justice, 49 VA. ]. INT'L L. 307,
308 (2009).

10 Richard Mosk & Tom Ginsburg, Dissenting Opinions in International Arbitration, 15
MEALEY'S INT'L ARB. REP. 6 (2000).
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the ICJ). Those courts, however, operate in settings and with dynamics that differ to a
certain extent from those that prevail in international arbitration. An inquiry into the
actual practices of investment arbitrations may therefore be more useful. To that end,
one may examine both the Investment Treaty Arbitration (ITA) and ICSID websites,
which contain approximately 150 publicly reported decisions, whether jurisdictional
or on the merits, in investment cases.”

As the 150 decisions show, three-member tribunals decide most investment ar-
bitrations.** The prevailing method for selecting the arbitrators is for each party to
appoint an arbitrator and then for the two party-appointed arbitrators to appoint
the presiding arbitrator. The 150 decisions show that the presiding arbitrator rarely
dissents.” Given the negligible number of dissents by presiding arbitrators, they can
be left aside. The 150 decisions also show that a party-appointed arbitrator issued a
dissenting opinion in 34 cases (that is, in approximately 22 percent of the 150 cases
under analysis). The Annex to this contribution summarizes them.

The astonishing fact is that nearly all of those 34 dissenting opinions were issued
by the arbitrator appointed by the party that lost the case in whole or in part. A nearly
100 percent score of dissenting opinions in favor of the party that appointed the dis-
senting arbitrator is statistically significant. In a tribunal of three, one could imagine
that there is about a 33 percent chance that the dissenting opinions would be in favor
of that party; or, if one eliminates the presiding arbitrator, the chance may be about 50
percent. It is said that “the parties are careful to select arbitrators with views similar
to theirs”* Assuming—generously—that such a factor influences half of dissenters,*
the percentage could be assessed to be about 75 percent. But the statistics show that
dissenting opinions are almost universally issued in favor of the party that appointed
the dissenter.”

11 Chronological Listing of ITA Arbitrations, http://ita.law.uvic.ca/chronological_list.htm
(last visited July 23, 2009); ICSID Cases, http://icsid.worldbank.org/ICSID/Index.jsp (fol-
low “Cases” hyperlink; then follow “Search Cases” hyperlink) (last visited July 23, 2009).
This contribution does not deal with the Iran-US Claims Tribunal’s awards and deci-
sions because of that tribunal’s sui generis circumstances, even though a number of those
awards and decisions may be deemed investment disputes. See infra nn.53-54.

12 One recent survey of 102 investment arbitration awards found that three-member tribu-
nals rendered 100 of them. Susan Franck, Empirically Evaluating Claims About Invest-
ment Treaty Arbitration, 8o N.C. L. REV. 1, 77 (2007).

13 One of those rare examples is Professor Prosper Weil’s dissenting opinion in 7okios
Tokelés v. Ukraine, ICSID Case No. ARB/02/18 (Apr. 29, 2004) (Decision on Jurisdiction)
(Weil, dissenting), available at http://ita.law.uvic.ca/documents/tokios-dissenting_opin-
ion_ooo.pdf. Having opined that the tribunal lacked jurisdiction, Professor Weil resigned
before the tribunal heard the matter on the merits.

14 Mosk & Ginsburg, supra note 10, at 9.

15 This is already a generous percentage because normally one would not know how an
arbitrator will evaluate the facts, and it is a rule of thumb that in most cases the facts
constitute 80% of the case.

16 Arbitrators appointed by the investor have dissented slightly more (nineteen cases) than
arbitrators appointed by the host state (sixteen cases), and in one case, Duke Energy Int’l
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That nearly 100 percent of the dissents favor the party that appointed the dissenter
raises concerns about neutrality. While treaty law and arbitration rules allow dis-
sents, they also require that an arbitrator be impartial and independent.”” That applies
not only to the presiding arbitrator but also to the party-appointed arbitrators. Few
exceptions for party-appointed arbitrators exist: they may confer ex parte with the
party that appointed them about the selection of the presiding arbitrator. It is also an
implied duty that they ensure that the tribunal consider the arguments of the party
that appointed them. This duty does not, however, mean that the party-appointed
arbitrator may act as an advocate for the party that appointed him or her. The nearly
100 percent score is difficult to reconcile with the neutrality requirement.®

In view of the foregoing, one wonders whether, in fact, “[d]issents can help build
confidence in the process” or “enhance the legitimacy of the process by showing the
losing party that alternative arguments were considered, even if ultimately rejected.
One also wonders whether (the possibility or threat of) a dissent really does “force
the majority to develop sounder arguments”>° Indeed, it is hard to see how dissenting
opinions enhance the quality of arbitral decision-making given that almost 100 per-
cent of the dissents are issued by party-appointed arbitrators and almost 100 percent
of them favor the party that appointed the dissenter. Moreover, the arbitral tribunal
has a duty to address all relevant and important arguments that a party has advanced.
If a tribunal fails to do so, its award may be set aside. Compliance with that duty

Peru Inv. No. 1, Ltd. v. Peru, ICSID Case No. ARB/03/28 (Feb. 1, 2006) (Decision on
Jurisdiction), both party-appointed arbitrators dissented. See infra Annex. In another
arbitration, both co-arbitrators, one party-appointed and the other appointed by an ap-
pointing authority, dissented. AMT v. Zaire, 5 ICSID Rep. 11 (Feb. 21, 1997) (Award). The
present contribution does not take the latter arbitrator’s dissenting opinion into account
statistically because it concerns dissenting opinions by party-appointed arbitrators.

17 See ICSID Convention, supra note 5, art. 14(1) (“Persons designated to serve on the Pan-
els shall ... exercise independent judgment); id. art. 57 (allowing disqualification of panel
members who violate art. 14(1)’s requirements); Int'l Chamber of Comm., Rules of Arbitra-
tion, art. 7(1) (Jan. 1,1998) (“Every arbitrator must be and remain independent of the parties
involved in the arbitration””); London Ct. Int'l Arb., LCIA Rules, art. 5(1) (“All arbitrators
conducting an arbitration under these Rules shall be and remain at all times impartial and
independent of the parties; and none shall act in the arbitration as advocates for any party
... ); UNCITRAL Arbitration Rules, G.A. Res. 31/98, art. 9, UN. Doc. A/31/17 (Dec. 15,
1976) (requiring disclosure by an arbitrator of justifiable doubts as to his impartiality and
independence); Id. art. 10 (allowing a party to challenge an arbitrator if circumstances exist
that give rise to justifiable doubts as to the arbitrator’s impartiality or independence).

18 Recall, however, that dissenting opinions were rendered in 34 of 150 decisions (about
22%). Hence, unanimous outcomes obtained in about 78% of the decisions. Because of
the secrecy of deliberations, it is not possible to comment, with anything other than
anecdotal experience, upon any real or perceived partisanship on the part of party-ap-
pointed arbitrators in unanimous tribunals. This issue is therefore not studied in this
contribution.

19  Mosk & Ginsburg, supra note 10, at 7.
20 Id.
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would not seem to require the mechanism or threat of a dissenting opinion.

The argument that dissenting opinions contribute to the development of the law is

also contradicted by the 150 reported investment arbitration awards. With one curi-
ous exception,® in none of the investment cases did the arbitrators refer to a dissent
in a previous investment case.>* Although it cannot be supported empirically, one

21

22

The sole exception that could be found is Helnan International Hotels A/S v. Arab Republic
of Egypt, ICSID Case No. 05/19, € 125 (July 3, 2008) (Decision on Award) (“[A]n interna-
tional tribunal must accept the res judicata effect of a decision made by a national court
within the legal order where it belongs”), available at http://ita.law.uvic.ca/documents/
HelnanAward.pdf. In support of that statement, the tribunal referred to a passage in the
dissenting opinion in Fraport AG Frankfurt Airport Services Worldwide v. Philippines, I1C-
SID Case No. ARB/03/25, § 26 (Aug. 16, 2007) (Award) (Bernardo Cremades, dissenting)
(“This Tribunal is bound to apply Philippine law to the interpretation of the Anti-Dummy
Law (Art. 42 of the Washington Convention), and it manifestly exceeds its powers if it
does not do so. It is not bound by a decision of the Philippine court—even the Supreme
Court—but its own judgment on Philippine law must be premised on the Philippine law
itself. It is the res judicata in Philippine law that the Terminal 3 concession is null and void
ex tunc and not ex nunc, and this must be accepted by the Arbitral Tribunal. In my view, the
Tribunal should respect the consequences of the Supreme Court decision. On this basis it
is impossible for Piatco, or Fraport, to be guilty of any breach of the Anti-Dummy Law”),
available at http://italaw.uvic.ca/documents/FraportAward.pdf. The tribunals reliance
on this dissenting opinion is remarkable because there is a large number of precedents,
representing unanimous or majority awards, that make the same point. Actually, in the
alphabetical listing of investment awards, one need go no further than the As to find an
example of a unanimous award that has been referred to many times in subsequent awards
and literature: Azinian, Davitian, & Baca v. Mexico, ICSID Case No. ARB(AF)/97/2 (Nov.
1,1999) (Award), available at http://ita.law.uvic.ca/documents/Azinian-English.pdf.

In one case, a dissenting opinion created a preliminary issue in the sequel of that case. In
Waste Management v. Mexico I, the majority dismissed jurisdiction because of claimant’s
failure to provide under Article 1121(2)(b) of the North American Free Trade Agreement,
U.S.-Can.-Mex., Dec. 17,1992, 32 LL.M. 605 (1993), a waiver of the right to initiate or con-
tinue, before any tribunal or court, dispute settlement proceedings with respect to the
measures taken by the Respondent that are allegedly in breach of NAFTA. Waste Man-
agement v. Mexico I, ICSID Case No. ARB(AF)/98/2 (June 2, 2000) (Award), available
at http://ita.law.uvic.ca/documents/WasteMgmt-Jurisdiction.pdf. The dissent disagreed
and added that the majority decision had a “drastically preclusive effect,” id. € 9, with the
result that “the entire NAFTA claim has been undone,’ id. € 63. In Waste Management
v. Mexico II, the respondent relied on the dissenting opinion in Waste Management I.
Waste Management v. Mexico II, ICSID Case No. ARB(AF)/00/3 (June 26, 2002) (Deci-
sion on Mexico’s Preliminary Objection concerning Previous Proceedings), available at
http://ita.law.uvic.ca/documents/WastMgmt2-Jurisdiction.pdf. The Tribunal, which was
composed of different arbitrators, rejected the respondent’s argument, observing:
[TThe dissenting arbitrator’s characterization of the effect of the decision cannot be de-
cisive, even if the characterization was clear and unambiguous (which it is not). Only a
majority of the Tribunal could determine the effect of its decision, and as noted there is
no indication on the face of the award that the majority expressed any view on the matter.

Id. 4 23.
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reason for such a lack of reference may be that tribunals know that dissents in invest-
ment arbitrations almost always emanate from the arbitrator appointed by the party
that lost the case in whole or in part. In other words, regrettably, dissenting opinions
by party-appointed arbitrators in investment arbitrations have become suspicious.
Additional factors that could explain why other tribunals have not cited dissenting
opinions merit further research.?

Some authors nonetheless believe that “dissenting (and concurring) opinions have
a significant and beneficial role to play” and that “[t]reaty arbitrators should refrain
from elevating collegiality over the expression of individual judgment on a significant
point of investment international law.?* By contrast, the tribunal in Rompetrol Group
N.V. v Romania specifically refused to opine on the legal authority of dissenting opin-
ions, declining to follow Professor Weil’s approach in Tokios Tokelés v Ukraine.>

In this connection, if one studies the thirty-four dissenting opinions, one wonders
why a number of them were issued at all. If the test is that “[a]n investment treaty
arbitrator should dissent where he or she discerns a principled basis to do so,>¢ few
of the thirty-four dissenting opinions seem warranted. Another argument is that dis-
senting opinions enhance transparency by allowing the parties to see which of the
arbitrators favored or disfavored particular positions and that this would, in turn,
improve accountability. It depends on one’s views of the judicial and arbitral process
whether one would like to equate it to a political or a collegial process. Such a com-
parison will likely never be completely valid, as the principle of the secrecy of delib-
erations is universally accepted. Nonetheless, those who perceive a higher degree of
transparency and accountability for arbitrators in investment arbitrations will find
little or no support in dissenting opinions rendered by party-appointed arbitrators in
the present situation.

23 It may be recalled that this contribution does not deal with awards and decisions of the
Iran-US Claims Tribunal due to its particular circumstances. See supra note 11.

24 Laurence Shore & Kenneth Juan Figueros, Dissents, Concurrences and a Necessary Divide
Between Investment and Commercial Arbitration, 3 GLOBAL ARB. REV. 18, 20 (2008). It
is unclear on what basis the authors choose the dissenting opinions they state are excep-
tions to dissents issued by “a crude contrarian or a party’s puppet” given that many of the
opinions so cited were issued by party-appointed arbitrators in favor of the party that
appointed them. /d. at 19.

25 The Rompetrol Group N.V. v Romania, ICSID Case No. ARB/06/3, 4 85 (Apr. 18, 2008)
(Decision on Respondent’s Preliminary Objections on Jurisdiction and Admissibility)
(“The Tribunal (which is not, of course, bound by the decisions of other ICSID tribunals)
can leave aside the question what authority should be attached to a dissenting opinion in
contrast to the Award itself, since (as the Claimant argued) the view expressed by Prof.
Weil has not been widely approved in the academic and professional literature, or gener-
ally adopted by subsequent tribunals. The Tribunal would in any case have great difficulty
in an approach that was tantamount to setting aside the clear language agreed upon by
the treaty Parties in favour of a wide-ranging policy discussion.), available at http://ita.
law.uvic.ca/documents/RomPetrol.pdf.

26  Shore, supra note 24, at n.22.
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lll. Analysis of the Disadvantages of Dissenting Opinionsby
Party-Appointed Arbitrators

Doubts about dissenting opinions by party-appointed arbitrators arise not only in
relation to the neutrality of the arbitrator and the development of investment law;
dissenting opinions may also weaken the authority of the award. In 1899, Descamps
described the situation as “the appearance of there being two judgments”> Dissents
may impair enforcement and incentivize a dissatisfied party to move to annul the
award. In the view of some, this argument “underestimates the ability of dissenting
opinions, merely by expressing alternative views, to reduce potential challenges to
awards”; they reason that “[i]f parties believe their views have been considered and
rejected for the best possible reasons, they may be less likely to challenge awards”*
Those views are not supported by any case. Regrettable though it may be, the con-
trary is true.

A case in point is Kléckner v. Cameroon, an early ICSID case. Cameroon prevailed
in the first arbitration, but there was a detailed dissenting opinion by the arbitrator
appointed by Klockner. Klckner sought annulment of the award, mainly on basis of
the reasons set forth in the dissenting opinion. In a “first generation” annulment deci-
sion, the ad hoc commiittee annulled the award, relying in large part on the dissenting
opinion.” Kléckner resubmitted the case but lost again. Cameroon’s award in the
second arbitration, however, was reportedly less favorable to it.3°

A dissent should not be a platform for preparing for annulment. If there is some-
thing wrong with either the award or the procedure leading to it, the award itself
and the record of the arbitration should suffice for applying for annulment. Klockner
shows, in the extreme, why that should be so: the dissenting arbitrator, who had been
appointed by Klockner in the first arbitration, became Klockner’s counsel in the sec-
ond arbitration.*

Another example is the case of CME v. The Czech Republic.?* The majority award
was in favor of CME, and the arbitrator appointed by the Czech Republic dissented.*
Not only did he dissent on points of fact and law but also on the conduct of the ar-

27 PROCEEDINGS OF THE HAGUE CONFERENCES, supra note 8, at 617.

28  Mosk & Ginsburg, supra note 10, at 7.

29  Klocknerv.Cameroon,ICSIDCaseNo.ARB/81/2(Oct.21,1983) (Decisiononthe Application
for Annulment Submitted by Klockner), available at http://icsid.worldbank.org/ICSID/
FrontServlet?requestType=CasesRH&actionVal=showDoc&docld=DC665_
En&caseld=Ci27.

30 The award is not publicly available.

31 A deontological conduct that reportedly was not disapproved by the Bdtonnier of the
Strasbourg Bar Association, to which Association the arbitrator in question belonged.

32 CME v. The Czech Republic, UNCITRAL Arbitration (Sept. 13, 2001) (Partial Award),
available at http://ita.law.uvic.ca/documents/ CME-2001Partial Award.pdf .

33 CMEv. The Czech Republic, UNCITRAL Arbitration (Sept. 13, 2001) (Partial Award) (Ja-
roslav Héndl, dissenting), available at http://ita.law.uvic.ca/documents/CME-2001Dis-
sent.pdf. Notably, the Czech Republic appointed a different arbitrator in the parallel case
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bitration and the deliberations themselves. The result was an almost unprecedented
parade of arbitrators as witnesses before the Svea Court of Appeal (Sweden being the
place of the arbitration), testifying about what happened during the deliberations.?*
Because of their experience, a dissent by a judge or a presiding arbitrator normally
does not infringe the principle that deliberations must remain confidential. But the
instrument of a dissent in the hands of a party-appointed arbitrator may be another
matter, as CME illustrates.® The risk of violating the secrecy of deliberations—in-
deed, the very legitimacy of the process of arbitral decision-making—cannot be ame-
liorated by a “vigorous tradition of well-reasoned dissent.”*® That tradition is limited
to judges and experienced arbitrators, mainly from Anglo-American jurisdictions.
But these individuals do not constitute the majority of investment arbitrators.””

One of the major problems with dissents by party-appointed arbitrators is that
they may inhibit the deliberative process. A party-appointed arbitrator who believes
that he or she should support (or even improve) the case advanced by the party that
appointed him or her is not likely to engage in meaningful dialogue about the case
with his or her colleagues. The party-appointed arbitrator’s colleagues, in turn, will

Ronal S. Lauder v Czech Republic, which favored the Czech Republic. That award was
unanimous.

34 See Czech Republic v. CME Czech Republic BV, Case No T 8735-01, 87-90 (May 15,
2003), 42 ILM 919 (Svea Court of Appeals), available at http://ita.law.uvic.ca/docu-
ments/CME2003-SveaCourtofAppeal_ooo.pdf. The annulment application was rejected.

35  Some presiding arbitrators, however, seem to have difficulty with the principle. See, e.g.,
Decision of Appointing Authority to the Iran-U.S. Claims Tribunal (May 7, 2001) (decid-
ing on the challenge brought by the United States against Judge Bengt Broms, Chairman
of Chamber One at the Iran-US Claims Tribunal, based on revelations by him of parts
of the deliberations in his separate concurring and dissenting opinion); 16-5 MEALEY’S
INT'L ARB. REP. 2 (2001) (“He has been unable to resist the temptation to continue argu-
ing with his colleagues ...” ; “Revelations of such informal discussion and of suggestions
made, could be very damaging and seriously threaten the whole deliberation process ... ;
“A judge may be strictly and correctly impartial and independent though massively indis-
creet and forgetful of the rules” Sir Robert did not accept the challenge but admonished
Judge Broms in no uncertain terms: “.. after his ill-judged breaches of the secrecy of
the deliberations ... This was a most serious error ... It seems right to make it clear to
Judge Broms that he should now resolve on no account to fall into this error again ...
7); Redfern, supra note 2, at 234-36. Presiding arbitrators’ separate opinions can also be
confusing. See, e.g., Case Concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau
v. Sen.), 1991 L.C.J. 53 (Nov. 12), available at http://www.icj-cij.org/docket/files/82/6863.
pdf; see also Stephen Schwebel, The Majority Vote of an International Arbitral Tribunal,
2 AM. REV. INT'L ARB. 402 (1991).

36  Mosk & Ginsburg, supra note 10, at 8.

37  Susan Franck notes that out of 145 investment treaty arbitrators, the larger number came
from the Civil Law tradition: 31.1% of arbitrators were nationals of the United States
of America, United Kingdom and Australia, whereas 34.3% were nationals of Mexico,
France, Germany, Sweden, Italy, Switzerland, Ecuador and Spain. Canadian nationals
comprised 5.5% of the total number of arbitrators. See Susan Franck, supra note 12, at
77-78.
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soon discover that there is a quasi-advocate among the members of the tribunal.3®
The result may be either that the presiding arbitrator and the other party-appoint-
ed arbitrator will no longer take the advocate-arbitrator seriously or that the other
party-appointed arbitrator will do the same relative to his or her co-arbitrators. In
both cases, the deliberative process breaks down. Moreover, arbitrators cannot freely
exchange views with the prospect that a dissenting opinion inspired by party-parti-
sanship may be forthcoming. Yves Derains wrote two instructive articles about the
distinction between the harmonious deliberation and the pathological deliberation,
in which he described certain pathological deliberations as “le terrorisme arbitral.’*

There is a third type of deliberative process that may be conducive to dissenting
opinions. A number of presiding arbitrators (myself included) attempt to convene
with their colleagues after the hearing every day for some 20 to 30 minutes, usually
addressing one question only: “What did we learn today?” While some initially react
“Nothing!, the ensuing exchange of views assists in seeing where the arbitrators are
in their thinking about the case, what needs further study and reflection, and what
questions they may wish to explore with the parties. Some presiding arbitrators do
not follow this kind of interactive deliberative process. They deliberate by asking each
party-appointed arbitrator to write a note on the case and, having received notes
from both arbitrators, the presiding arbitrator writes back that he or she prefers the
views expressed in one of the notes. There is little or no exchange of views in person.
It is therefore unsurprising that the arbitrator whose note is not chosen feels left out
and later converts that note into a dissent.

The practice of dissents in investment arbitration may even have reached the point
where a party-appointed arbitrator is now expected to dissent if the party that ap-
pointed him or her has lost the case entirely or in part. If there is no dissent, com-
mentators emphasize that the award is unanimous, in which case some even express
surprise.*® Pressure for a “mandatory dissent” also seems to be emerging. In my view,
this is undesirable. The principle should remain that an award should be presump-
tively unanimous, which should be unremarkable, and the exception should be a dis-
sent, which should be issued in extreme cases only.** Surprise and comment should

38  See CME v. Czech Republic, UNCITRAL Arbitration (Sept. 13, 2001), at 88.

39  Yves Derains, La pratique du délibéré arbitral, in GLOBAL REFLECTIONS ON INTERNA-
TIONAL LAW, COMMERCE AND DISPUTE RESOLUTION: LIBER AMICORUM IN HONOUR
OF ROBER BRINER 221, 224 (2005); Yves Derains, The Deliberations of the Arbitral Tri-
bunal—“Retour au délibéré arbitral,” in THE RESOLUTION OF THE DISPUTE—FROM THE
HEARING TO THE AWARD: ASA SPECIAL SERIES NoO. 29, 16 (Markus Wirth ed., 2007).

40 Some commentators even suggest that arbitrators should put their conceptions of intel-
lectual purity over and above the parties’ interest in the dispute at hand by issuing a dis-
senting opinion even when there is no need. In the classic scenario, when a point of law
arises in a case and one of the three arbitrators had been a member of a prior tribunal that
ruled on a similar point of law, some commentators maintain, the common arbitrator
must dissent, whether or not it serves the interests of the parties before the subsequent
tribunal.

41 Although dissenting opinions have been rendered in more than 22% of decisions, the
number has been increasing. As the Annex shows, fourteen dissenting opinions were
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be reserved for those cases where serious procedural misconduct or a violation of

fundamental principles occurs; for example, where an arbitrator commits fraud.

Given the foregoing, one may wonder what would justify a dissenting opinion in
an investment arbitration. There is a major difference between judicial proceedings
and investment arbitration. In judicial proceedings, a judge, who is not appointed by
a party, may dissent for reasons of legal principle. Such dissent may promote good
law in the future. In contrast, a party-appointed arbitrator does not have the expec-
tation that his or her dissent will contribute to the development of investment law
because, as noted above, those dissents are virtually never relied upon in subsequent
investment cases. Moreover, as the Annex shows, few dissents involve matters of
legal principle. It is fair to say that dissenting opinions have no future in investment
arbitration. It therefore seems that dissenting opinions barely serve a legitimate pur-
pose in a system with unilateral appointments.

Why, then, should there be dissenting opinions in international arbitration? At an
ABA Conference on October 5, 2007, in London, I gave the following list of possible
motives for dissents:

—  The arbitrator genuinely believes that the majority is fundamentally wrong on
an issue of law or fact. That, however, does not explain why nearly 100 percent
of dissenting opinions are drafted by arbitrators appointed by the losing party.
Why is there not a percentage of dissenting opinions drafted by arbitrators ap-
pointed by the winning party?

—  The arbitrator has ventured a different opinion in public (e.g., in scholarship, at
a conference, or in a post on the Internet).

—  The arbitrator has advocated a different opinion as counsel in a prior case.

—  The arbitrator is counsel in a pending case where the majority opinion would be
unfavorable to their client.

—  The arbitrator wants to show his or her appointing party that such party was
right to appoint him or her and that counsel should do so again in the future.

—  Thearbitrator wants to help his or her appointing party to frustrate enforcement
of the award or to provide ammunition that might help get the award set aside.

—  The arbitrator suffers from intellectual exhibitionism.

—  Something went fundamentally wrong in the arbitral process, for example, there
was a very serious violation of due process.

—  The arbitrator has been threatened that, absent a dissent, he or she will be in
physical danger upon returning to his or her state of nationality or residence.
That scenario indeed materialized in at least one case.

I concluded at this conference that only the last two reasons should justify publishing
a dissent in an investment arbitration. The research carried out for this contribution
does not change my view; to the contrary, it vindicates it.

rendered in the twenty-one year period from 1983 to 2004, whereas twenty dissenting
opinions were rendered in the three-year period between 2005 and 2008.
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IV. Possible Solutions

Alan Redfern has categorized dissenting opinions as (1) “good” if they are short, po-
lite, and restrained; (2) “bad” if they argue that the majority is fundamentally misguid-
ed or ignorant; and (3) “ugly” if they attack the conduct of the arbitration, and he ap-
parently suggests that only “good” dissents should be issued.** Laurent Lévy proposed
a code of ethics for dissenting arbitrators.** Manuel Arroyo recently came forward
with more than twenty options for dealing with dissenting opinions.* The question
that arises relative to each of these solutions is the same: what is the sanction if an
arbitrator issues a “bad” or “ugly” dissent, or violates the putative code of conduct,
or bypasses the relevant Arroyo option? Apart from perhaps affecting the dissenting
arbitrator’s reputation, could the violation also jeopardize the validity of the award?

The International Court of Arbitration (ICC) seems to be reasonably well-
equipped to deal with dissents. A working party has issued a detailed report to guide
the practice.* Moreover, the ICC has at its disposal several mechanisms by which to
deal with dissents. It can, for example, (1) filter out inappropriate dissenting opinions
at the stage of scrutiny of the draft award; (2) use the more drastic measure of remov-
ing an arbitrator (even at a late stage in the proceedings); or (3) refuse to communi-
cate a dissenting opinion to the parties. Furthermore, the arbitral tribunal’s chair-
person has the power to decide the case alone if no majority opinion emerges.* To a
certain extent, that power deters arbitrators who consider dissenting and encourages
them to cooperate more actively and in good faith with the chairperson.

The ICC’s experience is a fairly reliable indicium of the nature of dissents in com-
mercial arbitrations. Alan Redfern reported that, in 2001, there were twenty-four
dissents and that, in the twenty-two cases in which identifying the dissenting arbitra-
tor was possible, the dissent favored the party that had appointed him or her.#” The
Secretariat of the ICC kindly provided me with statistics for the years 2004 through
2008. They show that, in general, the use of dissents by party-appointed arbitrators is
on the decline in ICC arbitrations: 8.6 percent in 2004; 5.8 percent in 2005; 5.1 per-
cent in 2006; 7.7 percent in 2007; and 5.6 percent in 2008.4¢ In nearly every case, the

42 Redfern, supra note 2, at 226-30.

43  Laurent Lévy, Dissenting Opinions in International Arbitration in Switzerland, 5 ARB.
INT'L 34, 41 (1989).

44, Arroyo, supra note 1.

45 ICC Commission Working Party, Final Report on Dissenting and Separate Opinions, 2
ICC Crt. BULL. 32 (1990) (M. Hunter, Chairman).

46  “When the Arbitral Tribunal is composed of more than one arbitrator, an Award is given
by a majority decision. If there be no majority, the Award shall be made by the chairman
of the Arbitral Tribunal alone” Int'l Chamber Comm., ICC Rules of Arbitration art. 25(1)
(1998)

47  Redfern, supra note 2, at 234.

48 The total percentages of dissents (including Chairpersons, unidentified dissenters, and
dissenters not clearly in favor of either party) were 10.4% in 2004; 8.3% in 2005; 7.8% in
2006; 9.1% in 2007; and 7.6% in 2008.
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losing party’s chosen arbitrator rendered the dissent. There are two exceptions: in one
case in 2007 and in another in 2008, the dissenting arbitrator issued a dissent adverse
to the party that appointed him or her. It therefore seems reasonable to conclude that
ICC arbitration is less “polluted” by dissenting opinions by party-appointed arbitra-
tors than investment arbitration where, as mentioned, party-appointed arbitrators
dissent in some 22 percent of the reported decisions.

The London Court of International Arbitration’s (LCIA) rules contain a provision
on the chairperson similar to that in the ICC Rules.* Apart from that provision, the
LCIA’s weaponry against unhelpful dissenting opinions seems to be limited.

Dissents by party-appointed arbitrators recur regularly in ICSID arbitrations, par-
tially because the ICSID Convention expressly allows them. Moreover, the Conven-
tion requires a majority voting, without giving the presiding arbitrator a casting vote.
Therefore, there appears to be no mechanism to control dissents. In one instance, the
award stated that “the Tribunal unanimously decides,” without ever mentioning the
dissenting opinion attached to the award; the dissenter signed the award on January
11, 2007, and the dissenting opinion on January 30, 2007.%°

UNCITRAL arbitration is not helpful in this respect either. As the Iran-US Claims
Tribunal’s experience has shown, one of the main defects in the current version of
the UNCITRAL Arbitration Rules is that it requires majority voting, without giving
the presiding arbitrator a casting vote.®® One of its drafters of the Rules explained:
“The arbitrators are therefore forced to continue their deliberations until a majority,
and probably a compromise solution, has been reached”s* That may be true in some
cases, but at the Iran-US Claims Tribunal the provision led to rather curious “concur-
ring” opinions. Consider two examples: (1) “I concur in the Tribunal’s Partial Award.
I do so in order to form a majority so that the award can be rendered”s (2) “Unfor-
tunately, however, the damages awarded are only about half of what the governing
law requires. Why then do I concur in this inadequate Award, rather than dissenting
from it? ... [SJomething is better than nothing”** It would have been preferable, in
my view, if these arbitrators had simply agreed and not issued a “concurring” opinion
signaling disagreement. The opinions raise doubts as to whether majority awards
actually existed.

49 “Where there are three arbitrators and the Arbitral Tribunal fails to agree on any issue,
the arbitrators shall decide that issue by a majority. Failing a majority decision on any is-
sue, the chairman of the Arbitral Tribunal shall decide that issue” London Ct. Int’l Arb.,
LCIA Rules art. 26.3 (1998)

50 Siemens v. Argentina, ICSID Case No. ARB/02/8, 128 (Feb. 6, 2007) (Award), available
at http://ita.law.uvic.ca/documents/Siemens-Argentina-Award.pdf; Separate Opinion
from Professor Domingo Bello Janiero, ICSID Case No. ARB/02/8 (Feb. 6, 2007), avail-
able at http://ita.law.uvic.ca/documents/Siemens-Argentina-Opinion.pdf.

51 UNCITRAL, UNCITRAL Arb. Rules art. 31(1) (1976).

52 Pieter Sanders, Commentary on UNCITRAL Arbitration Rules, 11 Y.B. COMM. ARB. 172,
208 (1977).

53  Ultrasystems Inc. v. Iran, 2 Iran-U.S. CL. Trib. Rep. 100 (1975) (Richard Mosk).

54 Economy Forms Corp. v. Iran, 3 Iran-U.S. Cl. Trib. Rep. 42 (1983) (Howard Holtzmann).
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The root of the problem is the appointment method. Unilateral appointments may
create arbitrators who may be dependent in some way on the parties that appointed
them. In an insightful contribution on the subject, Jan Paulsson proposes replacing
the method of party-appointed arbitrators with a list-procedure.* That, however, is
probably still a long way off. As Yves Derains so aptly observes:

Yet, it is also a fact that only in exceptional cases do the parties waive the right to nominate
what they frequently call improperly “their” arbitrators, with the hope that he or she will
have, at least, a sympathy for their case. There is an obvious tension resulting from the law
of international arbitration and the expectation of many parties. Even if huge progress has
been made in this regard during the ten last years, a lot of educational work remains to
be done. Moreover, too many co-arbitrators still have difficulties in being fully impartial,
as illustrated by the telling fact that the number of dissenting opinions not in favour of
the party which nominated their author is statistically negligible. Nowadays, almost all co-
arbitrators declare that they are independent and impartial. It will take time until all behave
accordingly.s®

Until that moment has come, investment arbitration would function better and be
more credible if party-appointed arbitrators observe the principle: nemine dissenti-
ente.

V. Post Scriptum: 2009

The Annex contains an overview of investment cases through 2008. The decisions
reported until June 2009 do not differ from those surveyed in the Annex: all dissents
issued by party-appointed arbitrators have favored the losing party, either in part or
entirely.

There are two dissenting opinions in the 2009 series that merit mention here in
light of their expressed justification: one because it confirms this contribution’s anal-
ysis; the other because it shows that the problem is not as black-and-white as some
may think. Both use a caption that is currently perceived (or rather misconceived) as
politically correct arbitral language (“Separate Opinion” and “Individual Opinion”). If
we call a spade a spade, both are really dissenting opinions.

The first expresses the following justification for the dissent:

Yet, I choose to articulate my partially differing views for two reasons. First, I believe that
by doing so I may contribute usefully to the public debate over the issues addressed by this
Tribunal in this case, a debate reflected in past awards of other tribunals and doubtless to be

55  Jan Paulsson, Are Unilateral Appointments Defensible?, KLUWER ARB. BLOG, Apr. 2,
2009, http://kluwerarbitrationblog.com/blog/2009/04/02/are-unilateral-appointments-
defensible/#more-537.

56  Yves Derains, The Deliberations of the Arbitral Tribunal— Retour au délibéré arbitral,”
in THE RESOLUTION OF THE DISPUTE—FROM THE HEARING TO THE AWARD: ASA SpPE-
CIAL SERIES No. 29, 17 (Markus Wirth ed., 2007) (internal footnotes omitted).
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continued in ongoing and future arbitrations. Second, given what we have been informed
may be the practical impact of the Award, it may not be amiss to anticipate the possibility of
judicial proceedings in due course in which the correctness of the Award is put in issue, in
which case I entertain the fond hope that the views I express may further illuminate certain
issues for the benefit of any such forum.>”

The first reason confuses the public academic debate about various issues in invest-
ment arbitration with the duty of an arbitral tribunal to render a decision in a dispute
between the parties. The second reason raises questions regarding the difference be-
tween the role of counsel, who may be instructed to challenge the award in a judicial
or other appropriate forum, and the role of an arbitrator who forms part of the tri-
bunal that rendered the award. It is an almost universally accepted principle that an
arbitrator cannot act as either party’s counsel in any future challenge to the tribunal’s
award. Is the distinction blurred when an arbitrator expresses views in a dissent that
“may further illuminate certain issues for the benefit of” the court where the chal-
lenge may be heard and decided?

The justification for the dissenting opinion given in the second case is of a different
nature:

Incidental divergences with fellow arbitrators do not, in my view, necessarily require writ-
ten expression. I have never before felt impelled to dissent. In this instance, I unfortunately
find myself in disagreement with respect to the decisive proposition advanced by my two
esteemed colleagues, which as far as I can see could be obtained only by an impermissible
rewriting of the Treaty we are bound to apply. Given my duty to exercise independent judg-
ment, I find it impossible to subscribe to the decision, and necessary to record my reasons
for differing.s®

One can sympathize with this “first time” dissenter. I do not know the circumstances
of this particular case, but I admit that it makes me think that one day there might be
a first time for me too. Yet the reference in the above quote to the arbitrator’s “duty
to exercise independent judgment” should not be misunderstood. Article 14(1) of the
ICSID Convention provides: “Persons designated to serve on Panels shall be persons
... who may be relied upon to exercise independent judgment.” Article 48(4) of the
Convention authorizes dissenting opinions: “Any member of the Tribunal may attach
his individual opinion to the award, whether he dissents from the majority or not, or

57 Renta 4 SV.S.A. et al. v. Russian Federation, Arb. V 024/2007 € 1 (Arb. Inst. Stock-
holm Chamber Comm. 2009) (Award on Preliminary Objections) (Separate Opinion
of Charles N. Brower), available at http://ita.law.uvic.ca/documents/Renta.pdf (internal
footnotes omitted).

58  Hrvatska Elektroprivreda D.D v. Republic of Slovenia, ICSID Case No. ARB/OS/24, € 1
(June 12, 2009) (Decision on the Treaty Interpretation Issue) (Individual Opinion of Jan
Paulsson), available at http://ita.law.uvic.ca/documents/Hrvatska-Interpretation-Pauls-
son.pdf.
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a statement of his dissent” If the duty to exercise independent judgment would be
legally relevant for the question whether or not to issue a dissenting opinion, it would
mean that in each and every instance that an arbitrator has a view different from his
or her colleagues, he or she would have the obligation to write a dissent. I do not be-
lieve that the author of the dissent in this case intended to say that, especially since he
had never before dissented. But there seem to be certain parties and commentators
who believe that an arbitrator should dissent as soon as he or she is not in agreement
with the majority. This, however, raises the question where to draw the line in terms
of whether to dissent. As long as that line is unclear, and given that dissents raise
questions regarding arbitrator neutrality, it reinforces the aspired principle expressed
above: nemine dissentiente.
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Annex Dissenting Opinions by Party-Appointed Arbitrators
in Investment Arbitrations

Notes:

This survey excludes dissents by presiding arbitrators,* arbitrators appointed by
an Appointing Authority in lieu of a party,*® arbitrators appointed by consent of
all parties,® and members of ICSID Annulment Committees.®

The dissenting arbitrator is underlined.

Concurring opinions are included to the extent that they can be considered a
dissenting opinion. A dissenting opinion is one where there is disagreement on
the dispositive outcome of the majority holding. Only disagreement on reason-
ing but concurrence with result is counted as a concurring opinion.®

The survey is based on decisions, awards and dissenting opinions in investment
arbitrations as published on the freely publicly accessible websites of ITA and
ICSID, unless indicated otherwise.

Research was concluded on December 31, 2008.

59

60

61

62

63

E.g, Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18 (Apr. 29, 2004) (Decision on
Jurisdiction).

E.g., Mytilineos Holdings SA v Serbia, UNCITRAL Case (Sept. 8, 2006) (Partial Award
on Jurisdiction), available at ita.law.uvic.ca/documents/MytilineosPartial Award.pdf.
E.g,, IBM v Ecuador, ICSID Case No. ARB/o2/10 (Dec. 22, 2003) (Decision on Jurisdic-
tion); Archer Daniels et al. v Mexico, ICSID Case No. ARB(AF)/04/5 (Nov. 21, 2007)
(Award). In SOABI v Senegal, the original tribunal consisted of Aron Broches (P), Jean
van Houtte and Kéba Mbaye; the latter two were appointed by mutual agreement of the
parties. After the decision on jurisdiction on August 1, 1984, SOABI appointed Jan C.
Schultsz to replace Jean van Houtte for health reasons. On February 25, 1988, the tribunal
issued a majority decision with Kéba Mbaye dissenting. SOABI v Senegal, 2 ICSID Rep.
190 (Feb. 25, 1988) (Award).

E.g., Soufraki v. United Arab Emirates, ICSID Case No. ARB/02/7 (May 27, 2007) (Sepa-
rate Opinion and A Statement of Dissent).

E.g., Corn Prod. Int’], Inc. v. United Mexican States, ICSID Case No. ARB(AF)/04/1 (Jan.
15, 2008) (Decision on Responsibility).

837



IV Making and Applying Investment and Trade Law

(21 p) ;uonerrdordxa jo uoneSayre ue uo
Paseq $ased JAYI0 Ul premiIof 1y3noaq aq St Jey swirepd
1330 0} [215] SIYL[OI SISNEID AJeAI) TeIUUIS JA0 10 A[ONIR

"LIg 19yHouR YiIm peal (z)€ PNy

Jey) moy uo uorurdo jo uorssardxa ue se Aem Aue ur uaxe) | Jo siseq ayy uo uonorpstm( spjoydp 11 IOYjoue yjim peal (Y1) uvusiog unyuviy 200200
3q 03 35©D SIY) U1 UOTIPSLIN{ 19JU0D JOU S0P § APIIY | (T)€ SPNIIY JO SISeq ay) U0 UONIIPSLIN( SUTI( “1]q I91A0S (D) ukag ueyof UOTIPSLIN{ UO PIEMY
Je) UOISN[OUOD UOWIUIOD INO JUeM JOU PINOM [, :SATBDI(] SIN Y JO § PNV JO SISEq Y} UO UOTIPSLIN{ SAUIPA(] (d) 195ansy0og ZutoH-[1ey] BISSINY A 0)ISIAUISOY
(91 ) ;31 urof 01 sqeun a10ja191)
WIE ] PUB SISED 9ININ UT 3 [[oM PINOD 31 Inq ‘ased juasard
3} UT SW00IN0 dYI2ads A} 03 SAISIAP JoU Ajoyerunn st "UOTJESTID JO Y[O¥] 10§ (¥) nepueT Aqog, 8007-M(-¥¢
yorym ‘sageurep jo uoreoyruenb pue uoryesned jo sansst | - safeurep 10j Wre sjuRWIR]) A\ SasSIWSIp ng suonesijqo (D) uiog Livny premy
SasTJU0D SIsA[eure AJL10(et 31y} 9sNLAq ‘BI[E J9JUI ‘s2213esI(] | [BUOTIRUISIUI SY patealq pey Juapuodsay ) Jew) sploH (d) nenoue} preutag BIUBZUR], A JOJeMIq
800¢-n(-6C
Lmars
"000¢ 01 Jotxd asoxe andsip ay) Jey) yons are s3oej oy (¥) Aestio anbrurwoq | -stwupy pue sousjeduwory
*9SBD A} JO SI0B] A} Jey) pue (00 03 Jotxd uastie pey Jeyy sapndsip SurpreSax (D) uauliy\ 11199 ‘0T 010 JO O AY) UO premy
£q 30w sem juswoaimbar stodws) suoner ay) yey) sonSry | - suiodusag auorps uONOIPSLIN( 2ABY J0U SI0P I B SAPIdA(] (q) eundip 08110 oosouery | oSuoy) A Surpjoy uesLyy
Tag1ew Ay
Jo 30adsax ur [addoysa 03 pajumoure 3onpuod s upUOdsay
Jey) Sutpuy Ayirofewr oy ym saa1destp UMIN TySuoim
SeMm JUBSSassy uonealda( sjuspuodsay je) Suroalex
Surma Kiofews ) Yitm (11) pue {SUOISIAP $3M07) XET, 3y}
JO 1O SJUIISSISSE PUE SUOISIDAP S TYN(S JO SSUIDILI0D “JUBLUSSASSY UOTIeN[eAdY 1o31a]A] B ySnory) () UYIN 04pag 8007-Sny-81
3} M3IADI 0} PUE ME] UBIATLISJ SNIISUOD 0) UONIIPSLIN( | JSNEB[D UONRZI[IGe)S XE) [eNJOBIIUOD B JO Ydralq sjuspuods (D) jimur opms premy
ou sey 1 yey) Surpuy Ayiofewr ay) (1) YIrm s9213esIp [IMe], -9y JO JUNODDE UO JUBLITE]Y) O} UOI[[II FF'ST$S () SPIeMY (d) 191107 SAAX T N1 AdNJ
‘Teuoneu
aunuaSIy ue ST 1I9UMO aJeWNN SYS,T, YUSSU0D JO UL} aY}
“SoIRYS SS.I, 7€ Jey} Spul] 01)U0d USISI0J JO DUISE ) JO ASNLIA]
paumo Apoaip Jeyy Auedwod Yo ayp jo diysioumo ayy | SpUBLISYIBN] 943 JO [UOTIBU B SE “UONUIAUOY) (T[SD] Y3 JO 8007-02(-61
puoaq oo 03 Amp e Surk[dwr Aq uonuaAuo) QIS A (2)sz 3PNy Jo sasodind iy 10j ‘pajean) aq Jouued ST, (¥) qees-1qy saS1090) premy
JO Gz apnIy Sumxnsuod ur pats Ajurofewr ay jey sanSry Jey) uondIpsLM( 03 uona(qo pany sjuspuodsay s3dedoy (D) svuopyy qupin) eunuag
"PUIE}T U9d( JARY P[NOYS UOHDIPSIIN{ Jey) SPUaju0) | “SWIED S\S,T, SUTUIEXd 0 UOHDIPSLIN SYOP] 31 JeY) SOPId( (d) snipue(y suey -1y A wnnoadg ST,
JUaSSI(] Kyrofey SI107eN)IqTY aseD)

838




Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration

42

| 839

"LId 32 21B[01A JOU PIP JONPUOD Paje[ol pue

$92109(] 1e3ng pu0ddg PUE JSII] A3 Jey SPIOH ‘LId JEAO[S L00C-TBIN-LT
PUE Y09z2))-SpUeIayIaN S} PoYe|oIA 22109(] 1e8ng paryL. (¥) pre[res) [Pnuewwy pIemy [enteq
“L1d 93 JO '€ A[O1IY paje[ola Juapuodsay a3 JO JoNpuod $JudpUOdsaY SSNEIA UOI[[IU 'GZD JUBWIIE) SPIEMY (D) vasd3j0/ 149q0Y orqndey
PoTejoI pue $92109(] TeSng puodag pue ISII] Y3 Jey) sandry ‘uonpIpstm( sydaooy (d) 3011RY] D111 409z) A JESNG UIo)ses
‘Juaw
“AJI[eUOTIeU UeI[e] UTBJUTEW JOU PIP PUE SOWIT) |  -JSIAUI Ue ISIX JOU PIp 19V} Jey} UondIpSLIN( 0} SU01dd(qo
JueAd[a1 Ay} Je Ayeuoneu uend43q paurejurew ay se jue $JUdPUOdsaY $103(0Y TYOOIA "SJA] SeM SE ‘SIUIT) JUBA[I (¥) pundip 03a.4i() 091UV £00z-1dy-T1
-wreD) d[qidrpur ue st ay yeyy SumSre “Kyieuoneu s Sers Ty [re Je Aypeuoryeu uerpes] pppy Sers Iy yey) Surni ‘syue (D) S9jAIg [orYOTIAl | uOmDIpSLIN( U0 VOIS
SurpeSax Surpuy Ajurofew ay 03 193dsa1 Yyim saa13esiq -wre) yroq 4q 3y8noiq swirep 1940 uondIpsLm( spjoydn (d) swrenmA\ 'V PR 1d4S7 A Serg
() 79m107 594X T £L00Z-4eN-T
"VLIVN JO ZOTT 9[o1Y Jopun uonesiqo jusuiesn (D) ssv) 'y prouoy SJLIDAL AU} UO pIemy
[eUOIIRU S} PaJe[OIA JOU SBY Juapuodsay] Jey) saaiSesiq *$ILIOW A UO AJ2I1IUD ST T WITR[D Y[} SASSILISI(] (d) ymad] pouuy] epeUeD) A S
(¢ ) p10031 ATRNUBPIAD
3y} JO Juawssasse Ay uo saa1Sestp Inq ‘prepue)s afqesrjdde "L dUren|)-eruenyjry (¥) TuIpIRUIDg 0IA1] £002-1(-9C
3 U0 59213V LId 9Y)} JO € SPIIY UT SUONESIqO Jusuear) | a3 JO G pue ¢ ‘7 SA[OIIY JOpUn SWIeD SUBLLTR]Y) SISSIWSI(] (D) 2014 Jorunq premy
3[qeimba pue arej payoealq Juspuodsay ey SpuAU0.) “UOTIPSLIN( 03 UONA(GO IR SUSPUOdSSY SISSTWISI(] (d) IMSNIAT PRYDTINL | duTen|) A SIENOT, SOBOT,
“Jonpuod sjuapuodsay 03 sardde (10% 9) ;[ L1d sourddiyg-Auewson) ayp jo (1)z pue (1)1
OS[e 3rej P03 JeLy) S1I9SSE JALM] "MeT AWwmg-nuy ay) *$31y Aq paambai se] Me] 31M 9DUBPIOIOE UT, JUSUIISIAUL
JO UOTIB[OIA OU SEM 9I91] B} JOA0IOU ‘SPULIUI0)) 3.1 | Uk Ipeu dARY 0 WITRID JOUUED 1 ‘92UINDasU0D € Sy “sjuawl
Areurunpaad oy Je paysIqeIss Jou ST JUaAd Aue ur yoealq | -2a13e 391005 Jo sueaw Aq [meT Awwung-nuy ssurddiyg] () wewISIoY [PRYDTIA A\ £00Z-Sny-91
YoM ‘sme[ sJuspuodsay Jo Yoealq & sem 19} JOu 10 19 3y} pajuRAWINDII Afeuonuajul pue A[Surmow| 1odery, (D) sopvuiaLy) opavuiog premy
-JOYM “TId AY} JOPUN JUSUIISIAUT UR Sem 21y} Jewy) sondry | jeyy Surpuy uondrpstm( 03 uondalqo sjuapuodsay sydasoy (d) 190107 SR ] sourddimyq A 310de1y
*st10dwa) dUOTeT UONIIPSLIN UIYHIM 3501 ndSIp ay) Jo "9Jep [RINLID A} PUOAdq ‘66T JO T6Z UOD () uRWISIOY [ORYDTIA A\ £00z-80y-17
sred 19130 ‘st1oduwa) suonel UOTDIPSLIN( APISINO ST 86T JO -N[0sY JO IO as0Ie ANASIP A JO ISNED [edT A} ASNLIA( (D) opuanpyvyz ap 4vz0) vuvSNS premy
16 uonn[osay 03 pajea andsip ayy ySnoye Jey saurdQ) | swrepd sassiusip pue sLoduus) aUorer UondIpsLIN( sautoa (d) 19530/ UOA SR 3D A BIPIA
“s[erIowow pue winnad ayy ut sazejur
preme-jsod pajsanbai Jou pey Juewre]) aSNedq pIemy
ays jo a3ep ay 03 dn A[uo 3sa1a3ut punodwiod spremy
*s3UD[E}IOPUN JO 9DUBAISSO pUE JUSWIIEI) [qe) (¥) 01y 1[I0 BIpUES £00¢-dos-8¢
“JUBWITe]) 0} papIeme Usaq dAeY pnoys 1 jewy sanSre | -mba pue arej 03 pajejor suonedijqo jo sayoeaiq syuapuods (D) apuoT 2wy premy
pue jsazajur preme-isod SurpreSar Surpuy yym sea1desiq -9 JO JUNODIE UO UOT[TW GZ'SZT$S[) JUBLIE]) SPIEMY (q) eundIA 08110 00SDURI] eunuady A exdwog




IV Making and Applying Investment and Trade Law

“9dUIPIAD JO uononpoid

JO Teruap s, A1ofewr ) uo ose saa15esi(] “s[euoneu YoM
Aq parjonuoo Jou sem JuRWIR[D) ) Jey) Pue I ]g oy Jopun
JUasU0D Jo 2d0ds 3y} APISINO ST ANASIP AU} JeY) SPUAUOD)

“JUBLLITE) JOAO [OTJUOD PUe

dryszaumo 03 Surpejor aouapiaa jo uononpoid 1oj sysanbar
sjuapuodsay patua(] 11g a3 Aq parmbai se s[euoreu
yom( Aq Apoamiput 10 Apoap payo1iuod sem ‘Aueduwod wer
-AT[Og] & JURLLTE]D) AU} JOURayM 03 Surjejor pue I 1q spuejia
-UJON-BIATOG A1) JopUN UONLIIGIE 0] JUasu0d Jo adods 0
Sunejar uonoIpsL( 03 SUONO(QO 0M] SJUSPUOdSY $103(Y

(¥) vuatoudg-oLlaqpy sy asof
(D) zoTRATY "D LIUSH
(q) voreD praeq

S002390-1C
uorPIpsLM| 03 suond3(qO
sjuapuodsay Uo UOISIA(]
®IAI[OG A LIRUNT, [op sendy

'$)S0D JO UOnEd0[[e 9} Uo Os[e s9a15e

-SICT (ZCT b) PoWIE] UON[IW 0T $S1 SNSIOA 000005$SN Juapuodsay 03 %S PUE UBWIE]D 0 %G/ S150D $ATRIONY (¥) esouy [ey104 upsn3y 9002-U’(-97
sofeuep se papIeme dABY PNOM PUE PaydeaIq a1om "V.LIVNJO OTTT 10 GOTT ‘COTT SOPPIY Payoeaiq jou pey (D) app m svutoy PpIemy [eniqry
VIIVNJO SOTT PUe ZOTT SIPRIY 18y spusjuoy) | juspuodsay Jei Surpury A3a1mus 1oy Ul SWIe sasstsi(] (q) 819 uap ueA ue( 112Gy ODIXAIA] A PIIGIaPUNY,
'$J500 UMO
)1 Surreaq A)Teq oea YIm JUBLTE]D) AU} O3 SPINJ}-0M] pUe

juapuodsay] a1 03 pany3-auo jo uortodoid ay ut aq ppoys 'sanred a1} U9am1aq A[renba s3s00 sajed0y (X) wpours uvy 9007-Ue(-T¢
aseyd syuaw ayy SuLmp [eunqIy, sy jo sasuadxa pue “Juspuodsay pue 31 uo Jur (D) sopewa1)) opreuIsg premy
53500 A} JeY) sanSIy A[UO UOISIDAP 3500 A U0 S991Tesi(] | -puIq JUSUISe Ue JO S[OB] 10J SWIR[D SJUBLUTE]) SISSTUSIC] (d) awmeqmso 313q[io) UBpIO[ A TUI[ES

"ME] JOPENOT JOPUN SPUNJaI TYA

03 JyS1x ay 03 30adsax yym uoneridoadxs ou sem 1oy Jey)
LI 9P JO TIIA PPIY | Surpuyy ‘IIA ATV U0 Paseq S SassTusi(] 'L Tg 10pen () sewoy saydorstay) o 900C-9°1-€
JO YOBAIq UT JUSUSIAUT $JT U0 SUM)al sjuere) pajerrd | -0g-epeue)) a Jo [I[A 2PNy Jopun swirep uorjeridoidxs (D) UoVN PuaFLID) 012DAOF] premy
-01dxa pey Juapuodsay 03 SqeINqLIIIR JONPU0Dd Jety sanSry 3deoXa ‘UONOTPSIN( JO SPISINO I9M SWITE JeNf} SPIOH () pIogmey) sauure( JOpENDT A BURDUT
“WIR Y} JO )1 ) Jo Surreay e 03 pasdoid 0y parapio (¥) A9paqaT 198195 900z-1dy-9
U23q dARY PINOYS sanIed ay) Jey) pue passTUSIP U9aq dARY "L1d e1ssmy-Smoquuaxn (D) 4ap1ap ppor. ‘premy
pmoys suonoalqo Areurwraid sjuepuodsay Jeyy sandry | /umidjg sy Iapun uondIpsLM( o Yoe[ 10§ SWITR]D SASSTUSI] (d) reaols 18uag RISSTY A J9PRYDSIAG

“JUBLUIR]D) 0] %G PUB JUAPUOdSY 03 95/, $1500 SAIRIO[Y

(119 aWpJo (€)T APnIV)

‘A[renba pajeoorre Samseaw ATeniqIe pue (119 a3 Jo (I)F pue (1)g SoPnIy)

U23q ARY PNOYS UOTIRNICTE JO SISOD JRY) SPUJU0D OS]y Ayumdas [eday pue uondajoxd [ny pue Juswiesr) aqeymba
“Juapuodsay Aq pajsanbar usaq pey se pue arej ( 11g Aueurany-eunuagry ayp Jo (g)¥ 9pnay) (¥) o4upf ofjag oSurmioq £002-921-9
“uewre]) 03 safeurep auy) Jo Uonen[eA a3 10y 11adxa Juap uonerrdoidxs 0) pajeja1 suoneSi[qo Jo SaYORaIq SJUP (D) Tamo1g "N sa[TeyD) pIemy
-uadopur U PauTe}al 2ABY PINOYS [eUnqLiT, a3 Jey) sanSry -u0dsay JO JUNOJDE UO UOT[[IW §'6$S ) JUBLIIR]Y) SPIBMY (d) epag oSy saapuy eunuadIy A suswolg

840 |




Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration

42

[ 841

"3IRYS © PRY
JuewIR[D) YoIYM Ul Auedwiod uexue 11§ & 4 Pa1mour uaaq
pey samyipuadxa ayp Jey) Jood Jo Jor[ B Sem 2191 Inq
JUSUISIAUT UE 0} JUNOUE PINOJ SAMYIPUadxa Je\y) sandry

"PAISIXD , JUAUIISIAUT, Ue TR} Jooxd Juatoygnsur

sem samyipuadxa uonelodiodur-aid se sasuadxa ure1d
JO UOTIRZ1I3I0BIRYD A1} ey} pue Judpuodsay ayy uodn
suonjeSiqo Surpuiq 93ea1d Jou pIp sjuswaaIe uresad ey
SpUL] "SpUNOI3 apL1a7p1 31014 UO UOTIIPSIIN{ ST

() s1980 mazpuy
(D) 4Bwang piavq
(d) ropureyong Suoduwog

200T-TeN-ST
premy
e[UeT 1S A ATy

(Mo[2q 000Z-AON-€T
JO pIemy [er.IeJ OS[e 39S)

() uosseny) ) prempg 200T-92d-0¢

*}S213JUT [JIM UOTJRIIIGIE JO S)S0D S UOI[[TW 6 TNV "JSIIUT [JIM (D) z3vmyos ‘o uvlag pIemy Teur]

POPIBME U33q SARY P[NOYS JUBLUTE]) TR} SPUSIUO.) UOTIRIICTE JO SIS0D SB 000 0SSNV JUBLITE]D) SPIRMY (d) Toyumy unre epeuR)) A SIAN S
"3s210ut SN[d S0S3J URDIXSA] UOT[[TWI G’ JUBWITE]) SPIEMY

"VIAVN JO (Juaujear) [euoreu) (¥) oavag svign.ivaoy) asiof 700299091

“VIAVNJO TOTLOPIIY JO | ZOIT 9BV payoeaiq pey juspuodsay ey spul VIIYN (D) ZaueD "y plaeq plemy

UOTJR[OTA 1330 JO UOTJRUTWILIDSTP OU SBM IV} Jely) sangry 3o (uonerzdoxdxa) OTTT ANIY UO Paseq WIre]Dd SSSTUWSI(] (d) SneureIay] ‘(] SOUTIURISUOY] ODIXATA] A URWIP[D]

“uo[[rw g091$S 29 03 31 Sunnduiod
‘AN[RA SUTNUSF JO T0JRDIPUT 153 Sem tre[d ssauTsnq Ay ased

(mopq 1007 12quiaadag €1
JO pIRMY [BTIIR( OS[R 33G)

Juasaxd a1 ur Jeyy) sanGIy 'SUONIPUOD [ENJOR pUR SUONE) ‘poyiau D ) serpdde pue anfea jarewr (1) ayumoug uvy €00C-TeIN-FT
-2adxa a7ewmI3a] 03 193(qNs 3 PINOYS N AN[RA JOTRW ITe] ITRJ ST ME[ [RUONRUIIUT PUR [ oY) I9pum uonesuaduiod (D) PgemYPS uaydag pIemy Teur]
jou ST uonesuadwod Jsn(, Jo pIRPUEIS A1) Jely) SPUIU0)) Asnl Jey) samy "UOTTW §'697$S N JUBWIR]D) SPTemy () uyny SueSyom onqnday yoaz) A IND
"paaide AJ[enoeIIuOD Se WNI0j A\ Aq Joyjew [en) $007-UB(-6¢
-BIJUOD B UO UOISIP & Sutpuad ‘Uoneniqre ) seis 11g uondIp
‘wnioj paaiSe Aremoen) | a3 jo (uoneridodxa) A S[PNIY JOPUN WIR[D A SISSIWSIC (¥) projmer) saure( -S1m( 03 suondalqO uo
-u09 a3 Aq andsIp [eoe1U0D 3Y) UO UOISAP & Jurpuad "11d ssimg-saurddimyg sy jo (asnepo efjaaquun) (D) o4vjaare)) ommoguy | TRUNGIIT, A JO UOISIA
pakess aq pinoys surpaadoxd uoneniqe oy ey saaISesiq | (7)IIIA dP1Y Jopun swiep ay 1940 uondIpstm( spjoydn (d) 118Ys0¥[-q 'S pauwyy saurddiyg A oS
uondIpsLM( Jo Yor[ Jo
Spunois ay uo 900z 19q
['uorsaq Jusw -WAAON] T UO 29T
-[NUUY WOIj PAALISP UonRWLIOJUT paystjqnd jou premy] O0H PV Aq pajnuuy
"000°052 $SN uonesuaduwiod se Juewre]) Spremy () 0gudogsy 1nompg 70079016
"L1d SN-08u0D) aya Jo I1] 3[Pny Jopun uoneridordxa spury (D) apuoreT oTRIN pIemy
‘paystqnd Jou st uoruid Sunuassiq “UOTPIPSLIN( 9ARY 0} SAIR[A(] (d) Tyong searpuy 0Su0D) A [PYPNN

"LI 9Y3 JO G 10 G°¢ ‘T'E SAPNIY JO AU paypealq aAey Jou
P[NOD Judpuodsay a3 aUBY puR ‘T Ig A3 Jopun uondajoid () pystvy Azaaf S00z-Sny-61
0] JUBWUTR]D) SNNUS PNOD YDIYM PUNOI3 ou ST a1a1) Jey) pue "LId PUe[0J-SPUBAYIAN dU JO G PUB '€ ‘T'E SAPIIY (D) PgEmyPS uaydalg pIeMY [enIe]
2INJRU [eNJORIUOD € JO APInua st andstp ayy Jey) sand1y | 1apun suoneSiqo st payoeaiq pey Juspuodsay Jey sploH (d) 301107 S2AX T PUB[OJ A 0NN




IV Making and Applying Investment and Trade Law

"DAANS g U UL PASSDSIP ‘700 dun(

9 JO UOISIDA(T ‘] 091XaAT A JUUAITVUDI IS\ 39S 10N
(€9 p) ,SuOpUN U] SEY WITED

V.ILIVN 210US 313, Jey) JNSaT 3Y) IIM (6 p) 1999 SIS
-a1d A[reonserp, & pey uoispap Ariofew aiy Jey saurdo
"W ) JO

AIIqISSTUIPE 0} Ureyy) JaYe UonaIpsIn( 03 s205 JoATeM TRl
$9913eSIp OS[y T9ATEM A1} JO UOTEIdIdISIUT A1) 0 S pue
TZTT 9Ny jo adoos ay) uo Ajrrofewr ay) yaim saa13esi(]

VLIVNJO

oeaiq ut A[padafre axe Jey) Juapuodsay a\y) Aq uade) sams
-eaw ) 03 30adsax yym sSurpaadoid Justwaes andsip
N0 10 [eUNqLI} AUE 310§ ANUTIUOD T0 dYeNIUI 03 IYSL1
3y Jo Jaarem e VLIVN JO (4)()IZIT 9pnIy Jopun apiaoxd
0 2IN]TeJ SJUBLUTE] ) JO dSNBIA] UONOIPSLIN( SISSTWSI(]

(¥) ‘L soarenbig oprenpg
(D) 1203ty ypa)
(d) sapewa1) opIeutag

000z-un(-g

plemy [eniqly

T OO
AJuawoSeuRIA 1S\

*s3urpaano1d aiyy Jo age)s puodas sy Ut pauTULIz}op 3q 0
uonesuadurod Juewrer)) Aed 03 sTjuapuodsay Jey) SaIRPAJ
"VILIVN jo (uonerrdordxa)

(en0qe 7007-92-0¢

OTTT pue (sjuswaambar souewiojzad) 9QTT sapnIy 03 Sut JO pTemy [eur] os[e 33S)
-Je[oI SWITRD SASSTWSI(] "V LIVN JO (JUSUI}eal) Jo pIepue)s (3) uosseryD O prempg 000Z-AON-€T
VIAVN WINWIUTLW) GOTT PUE (JUaURLaT) [RUOHEU) ZOTT SIPRIY (D) zvmypg g uvlag PIemy [eneq
JO 9QTT SNy payoeaIq os[e pey Juspuodsay Jey) sandry | 1epun suoneSiqo sy paypealq pey juspuodsay Jey) SPIoH (d) Teuny unTepy epeue)) A SIAAN S
Apa1zenb aq
pnoys Sutpunodwwon Jeyy papensiad 10U ST 3y ToAMOL] “JuawiAed Jo ayep A mun A[1e31enb
"papIeme aq poys Jsa1ejur punoduwiod Jey) papensiad papunoduiod 9 18 Isa1a)uT preme-)sod spremy L1g-MN () 4/ 20w voq 0002-220-8
ST pUe PIEMB I1US S[eUNLL], AU UT SINDUOD B[R\ 2d4S7 o) Jo G pue 7 sapnTy paydeaq pey juapuodsay (D) eqrerped winyeiqy premy
10559J01, :SPBAI JUSLURIR)S d7eTedas Ay Jo 1xa) [N Ay, Je]) SISeq A} UO UOT[IUI 9°(07$S ) JUBLUTR]D) SPIRMY (d) ySroT 20U 1d437 A vua
gy
Jo uorstao1d Aue o UOTIe[O1A OU SeM 3191) JeY) SPUIIU0D “uoneIqIR
pue pI0da1 [enjoey ) jo uoneaidde sy uo saaidesiq ayp Jo aseyd puodas e Ul PauTIeep aq 0} JUSUISIAUL (a10qe £007-TeIN-FT
“uedwod uewIAD $JUBWTR]) JO AN[RA N TRW TeJ ) Jo Juatuked Am(ur JO pTemY [eUL] OS[e 33S)
® £q A[snotaa1d apet sem JUSUIISAAUT 3Y) ASNeDA] T ay) Apawa1 0) pajedijqo st juspuodsay Ay 1By SaTepA( () JpuvH avjsoinf 100Z-daS-€1
ay 4q paoaroxd aq j0u pinoys JurwIe]) Ay 1Ry sangry "1Id SPUB[ISUIAN-BAOC]S PUR UD3Z)) ) (D) 1PgaMYPS Uy dalg premy [eneg
“andsIp ay) 1940 UONDIPSIIN{ OU SeM 1Y) Jey) SPUSUOY) | JO § PUR G ‘¢ SAPNTY PayDeaIq Juapuodsay 1ey) 1ey) sploH (d) uynyy Suedjiom onqnday yoazD A JND

842 l




Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration

42

| 843

(¥861) T6€ U1 ‘G1V T Ul paysijqng Kypiofeus oy
Jo 30adse A10A9 ATEMIIA [IIM $913RS1(T JeunqIT, [eIIqTY

“aouewI0jIad [ENORIIUOD JO AIMTe
sjuewTe])) Jo spunoid uo Aamus sy1 ut A1030ey € Surkddns

(uorurdo
Sunuassip uo Sutkpr) 6861
YOIBIA] §T UO 99RO

9} 0} PAPIWIGNS SJUSWNOOP PUE $108J Y} JO JUSWISSIS Jo 2o11d A1) JO D[R] ) 10J WITE]D SIUBIUIR]) SASSTLISI(] () 7p1uayos anbruioq 20H PV 4q pamutry
-S® USMe)STW © U0 SAT[a1 pIemy ) Jey s[paj oY uotutdo “uonOIPSLM( 0) Teq B JOU SBM JUSWDIFR Paje[ad & UT asnep (D) s1980y *(q wrerA\ €861-°0-1C
Sunuassip e aA15 03 Anp © 19pum ST paudisiopun YT, uoneniqre DD ue jey Surpuy uonorpstm( spioydn | (g) eSeypary ap zouaun( oprenpy ] UNOISWE)) A JAWDOY]
() amuvsy g jonmvs 0661-Un(-/T
‘payoealq a1em T g ) Jo suorsiaoxd LI MN-BYUeT 1S 3y} JO § pUe 7 SAONIY Jo (D) uewp[on) poyieg premy eury
3} JO AUOU Sk J[qeI] JOU Sem Juapuodsay ay ey sanSry | suonelorA sjuspuodsay 10§ 000‘09F$S ) JUBWITR]D) SPIeMY (d) 18YSOY-[7 'S pawyy BURT LIS A TIVY
‘paonpal aq
pnoys uoresuadwod Jo Junoure Jey) sanSIe Iy Me|
3[qeordde jo uome[O1A OU SBM 3I31]) JeY]) OS[e S}IASSY "UoT) () tpyvIN 19 Wiy pauvyo
-U9AUO)) (ISD] Y} I9pUn J0ISIAUT UB JOU SBM JUBLUIR]D) ‘me] 3[qeoridde pue 10enU0D Ay} JO SAYORAIq (D) If Bismonaly J 112qoy 766T-LeIN-0T
Y ey SpUAU0)) $108] a3 Jo uondaniad ayyy, uo sjuassiq sjuapuodsay 10 UOI[[IW §'/7$S ) Juewre]) spremy | () edeyoary ap zoupwi( oprenpq 1d437 A 4ds
“UOT[[IW F$S () PIpIeme aARY PINOM pue paurelsns
SALIM(UI A1) PaPaadXa UONeSUddWIOd UOT[IW 6$S() T8 (Auoy
SpUU0d aABqIA "Pa3oa(a peY AjIofew ) yorym ‘uon “uonesuadiod Se UOI[[IW ¢$S JUBWIRD) -ny Sunuroddy) alvgpy vgay 1661-921-1¢
-e1rdoadxs SuruIaduod 11g 9y Jo (7) A PRIV Jopun wrepd SpIemy " [q d1reZ-S 2y} Iopun juewre])) 0} Sunoo 4q (D) Suosjon) jaqiap] premy
$)1 uo payreaaid aAey pinoys Juetre])) Jey) sangre Juosjor) pasned safeuwrep 10j ajqer] st (03u0D) aare7 Jey Spuly (d) ropreypng Suoduwog Iz A JINY
(£ +d) sanssI Ia3my Ay} Y3im [eap 03 paaul ou
Sem 191 958D Ay A1) 03 90U)dIOD A} SB[, [BUN]ILLT, “UOI[[TW G¢'7$S N JUBWIe])
9} 9SNI "UOIIRISP] UBISSIY [} quasaidar jou S90p spremy .Emv:o%wm Se 91e15 A} juasaidal 03 uedio aje
ﬁoﬁmuwwwm :m_mm:m wf mo w:w_u_mmum wrwmo H:wc‘_tmmwﬂ .Cmo‘amw ue Sem COEE@@QM ﬁm_mmzm wﬂr mo w:w_umm.& wﬂr mo
JUSWAINDO0IJ A} pue ANua uedtawry ue ySnoxy paju | justreda ] Juaamool] ay) Jey pue Auediiod uedLawy () Uyl uvay 8661-MM(-£
.:va SIUSUWIISIAUT J9A0D JoU wwoﬁ ,HHm Ewmsm \\A:mguw@ ue sto.zr Emmjm OJUT SJUSUI)SIAUT UTRLISD ﬁwﬁmﬁ:mﬂv jue AUV uwzom\xx wawm :mm wum~$<
3y} asNedAq UONIIPSLIN( Sey [eUNLIT, dU) Jey) SAITeSI( | -WIe[D) UBWLIL) ) dI9YM 3SBD 3} Ut uondIpstm( spjoydn (d) uossnugey uegelg RISSIIY A JOARWIOPAG







