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Dissenting Opinions by Party-Appointed Arbitrators in 

Investment Arbitration

Albert Jan van den Berg*

I. Introduction

Dissenting opinions appear to have become an accepted practice in international 
arbitration. � e current debate concentrates on their procedure, form, and content.  
Alan Redfern noted that “[a]t present, a generally relaxed attitude towards dissenting 
opinions seems to be taken not only by the arbitral institutions, but also by the arbi-
trators themselves …  .” In  this contribution, I would like to explore the cautionary 
note with which Redfern concluded his seminal article, namely, that the “[t]ime has 
perhaps come to inquire whether the present leniency towards dissenting opinions … 
has gone too far.” I propose to do so with respect to investment arbitrations because 
many of the awards and dissenting opinions have been made available publicly, par-
ticularly party-appointed arbitrators’ dissenting opinions.

As a legal matter, arbitrators generally may render a dissenting opinion in invest-
ment arbitrations. It is even treaty law, at least for those investor-state arbitrations 
conducted under the auspices of the International Centre for Settlement of Invest-
ment Disputes (ICSID): “Any member of the Tribunal may attach his individual opin-

 Manuel Arroyo believes that the “scientifi c debate [about dissenting opinions in interna-
tional arbitration] has become stale and redundant.” Manual Arroyo, Dealing with Dis-
senting Opinions in the Award: Some Options for the Tribunal,  ASA B. ,  
().

 Alan Redfern, Dissenting Opinions in International Commercial Arbitration: � e Good, 
the Bad and the Ugly,  A. I’ ,  ().

 Id. at  n..

 Because it is uncommon to publish international commercial awards, “it is diffi  cult to 
generalize from the sample of published awards,” and hence I will not use them as the 
basis for analysis in this contribution. Christopher Drahozal, Of Rabbits and Rhinoceri: A 
Survey of Empirical Research on International Commercial Arbitration,  J. I’ A 
,  (). Investment arbitration awards, on the other hand, are routinely published, 
whether in full (on websites and in specialized law reporters) or in redacted form (such 
as pursuant to ICSID Arbitration Rule ().
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ion to the award, whether he dissents from the majority or not, or a statement of his 
dissent.”

� e p ractice of dissenting opinions originated in the Anglo-American judicial cul-
ture in which case law plays a prominent role. England’s House of Lords developed 
a practice whereby judges would give individual speeches, opening the door to the 
possibility of dissenting opinions. In the United States, after some initial hesitation, 
individual judges also began to issue dissenting opinions. � e Permanent Court of 
International Justice (PCIJ) and its successor, the International Court of Justice (ICJ), 
also permit dissenting opinions. In contrast, civil law states generally disallow dis-
senting opinions, principally because of their emphasis on collegiality in the dispen-
sation of justice. Similarly, the  Hague Convention on the Pacifi c Settlement 

 Convention on the Settlement of Investment Disputes Between States and Nationals of 
Other States art. (), June , ,  U.S.T ,  U.N.T.S.  [hereinafter ICSID 
Convention]. � e issue of dissenting opinions was fi rst raised by Mr. Tsai, the Chinese 
representative, at the � ird Session of the Asian Regional Meeting on April , . 
ICSID (W. B), H   ICSID C: D C 
 O   F   C   S  
I D B S  N  O S ,  
(). Although the representatives did not discuss this particular issue elaborately dur-
ing the regional meetings, the Draft Convention of September , , prepared for the 
Legal Committee, provided in draft Article () that “except as parties agree: (a) the 
award shall state the reasons upon which it is based; and (b) any arbitrator dissenting 
from the majority decision may attach his dissenting opinion or a bare statement of his 
dissent.” Id. at , ; see also C S  ., T ICSID C-
: A C (d ed. ) -.

 A draft of Article  of the Statute of the Permanent Court of International Justice, pre-
pared by the Advisory Committee of Jurists, provided that “dissenting judges shall be 
entitled to have the fact of their dissent or reservations mentioned,” but to this was added, 
“[b]ut the reasons for their dissent or reservations shall not be expressed in the judg-
ment.” P.C.I.J: Advisory Committee of Jurists, Procès-Verbaux of the Proceedings of the 
Committee:  June- July  (). � e League of Nations did not adopt this pro-
posal. � e fi nal version of the Statute provided: “If the judgment does not represent in 
whole or in part the unanimous opinion of the judges, dissenting judges are entitled to 
deliver a separate opinion.” Statute of the Permanent Court of International Justice art. , 
Dec. , ,  L.N.T.S.  ().

 Some exceptions exist today: for example, judges of the German Constitutional Court 
may issue dissenting opinions.
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of International Disputes does n ot allow dissents. Nor does the European Court of 
Justice.

II. Dissenting Opinions by Party-Appointed Arbitrators in Practice

� ose who favor giving arbitrators the right to issue dissenting opinions in investor-
state arbitrations rely mainly on four arguments: (i) it will lead to a better award; 
(ii) the majority will act more responsibly; (iii) it will bolster party confi dence in the 
process; and (iv) it will contribute to the development of the law.

� e fi rst argument presumes that “a well-reasoned dissent can help ensure that 
the majority opinion deals with the most diffi  cult issues confronting it.” � at  may 
be true, but is it not the task of any competent tribunal to ensure that it deals with all 
relevant and important issues, including “the most diffi  cult” ones? � e second argu-
ment begs the question whether an arbitral tribunal would act less responsibly with-
out (the threat of ) a dissenting opinion. Again, that presumption is diffi  cult to verify. 

� e third and fourth arguments appear to be based on the practices of certain na-
tional courts (notably those in common-law states) and international courts (notably 

 During the � ird Commission’s session (the plenary session charged with adopting the 
fi nal text of the Hague Convention), M.E. Rolin, a Belgian representing Siam, suggested 
that “the reasons for the vote of the minority be given in the arbitral award.” Chevalier 
Descamps, representing Belgium, replied that “this would give the appearance of there 
being two judgments and of laying the dissent of the arbitrators before public opinion. 
� e dissenting arbitrators are allowed to state their dissent, but it would not be safe to go 
further than that.” Mr. Rolin did not press the point, concluding that 

though still of the opinion that it would be preferable if the arbitrators who do not concur 
in the award were invited to state offi  cially the reasons for their dissent, does not consider 
this absolutely necessary. Mr. Rolin therefore refrains from presenting a formal amend-
ment. He presumes that the arbitrators who are unable to give the reasons for their views 
immediately after the rendering of the award will not fail to do so without in their reports 
to the Governments or even to the press. � e drawback of having the dissent of the arbitra-
tors brought to public notice will therefore not be completely prevented, whatever may be 
the reporter’s opinion, and that is why Mr. Rolin deemed it preferable to limit at the outset 
the object and the scope of the dissent by inviting the arbitrators who do not concur in the 
award to give on the spot the reasons for their dissenting vote.

 T P   H P C: T  O 
T - (J.B. Scott ed., ) [hereinafter P   H C-
]. As a result, Article () of the  Hague Convention on the Pacifi c Settlement 
of International Disputes, July , ,  Stat. ,  Bevans , provides: “� ose 
members who are in the minority may record their dissent when signing [the Award].” 
Article  of the  Hague Convention for the Pac  ifi c Sett lement o f Internationa l Dis-
putes, Oc t. , ,  Sta t. ,  Bevans , which is said   to have improved upon the 
 Convention, does not mention dissents at all.

 Vlad Perju, Reason and Authority in the European Court of Justice,  V. J. I’ L. , 
 ().

 Richard Mosk & Tom Ginsburg, Dissenting Opinions in International Arbitration,  
M’ I’ A. R.  (). 
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the ICJ). � ose courts, however, operate in settings and with dynamics that diff er to a 
certain extent from those that prevail in international arbitration. An inquiry into the 
actual practices of investment arbitrations may therefore be more useful. To that end, 
one may examine both the Investment Treaty Arbitration (ITA) and ICSID websites, 
which contain approximately  publicly reported decisions, whether jurisdictional 
or on the merits, in investment cases.

As th e  decisions show, three-member tribunals decide most investment ar-
bitrations. � e p revailing method for selecting the arbitrators is for each party to 
appoint an arbitrator and then for the two party-appointed arbitrators to appoint 
the presiding arbitrator. � e  decisions show that the presiding arbitrator rarely 
dissents. Given  the negligible number of dissents by presiding arbitrators, they can 
be left aside. � e  decisions also show that a party-appointed arbitrator issued a 
dissenting opinion in  cases (that is, in approximately  percent of the  cases 
under analysis). � e Annex to this contribution summarizes them.

� e astonishing fact is that nearly all of those  dissenting opinions were issued 
by the arbitrator appointed by the party that lost the case in whole or in part. A nearly 
 percent score of dissenting opinions in favor of the party that appointed the dis-
senting arbitrator is statistically signifi cant. In a tribunal of three, one could imagine 
that there is about a  percent chance that the dissenting opinions would be in favor 
of that party; or, if one eliminates the presiding arbitrator, the chance may be about  
percent. It is said that “the parties are careful to select arbitrators with views similar 
to theirs.” Assuming—generously—that such a factor infl uences half of dissenters, 
the percentage could be assessed to be about  percent. But the statistics show that 
dissenting opinions are almost universally issued in favor of the party that appointed 
the dissenter. 

 Chronological Listing of ITA Arbitrations, http://ita.law.uvic.ca/chronological_list.htm 
(last visited July , ); ICSID Cases, http://icsid.worldbank.org/ICSID/Index.jsp (fol-
low “Cases” hyperlink; then follow “Search Cases” hyperlink) (last visited July , ). 
� is contribution does not deal with the Iran-US Claims Tribunal’s awards and deci-
sions because of that tribunal’s sui generis circumstances, even though a number of those 
awards and decisions may be deemed investment disputes. See infra nn.-.

 One recent survey of  investment arbitration awards found that three-member tribu-
nals rendered  of them. Susan Franck, Empirically Evaluating Claims About Invest-
ment Treaty Arbitration,  N.C. L. R. ,  ().

 One of those rare examples is Professor Prosper Weil’s dissenting opinion in Tokios 
Tokelés v. Ukraine, ICSID Case No. ARB// (Apr. , ) (Decision on Jurisdiction) 
(Weil, dissenting), available at http://ita.law.uvic.ca/documents/tokios-dissenting_opin-
ion_.pdf. Having opined that the tribunal lacked jurisdiction, Professor Weil resigned 
before the tribunal heard the matter on the merits.

 Mosk & Ginsburg, supra note , at .

 � is is already a generous percentage because normally one would not know how an 
arbitrator will evaluate the facts, and it is a rule of thumb that in most cases the facts 
constitute  of the case.

 Arbitrators appointed by the investor have dissented slightly more (nineteen cases) than 
arbitrators appointed by the host state (sixteen cases), and in one case, Duke Energy Int’l 
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� at nearly  percent of the dissents favor the party that appointed the dissenter 
raises concerns about neutrality. While treaty law and arbitration rules allow dis-
sents, they also require that an arbitrator be impartial and independent. � at applies 
not only to the presiding arbitrator but also to the party-appointed arbitrators. Few 
exceptions for party-appointed arbitrators exist: they may confer ex parte with the 
party that appointed them about the selection of the presiding arbitrator. It is also an 
implied duty that they ensure that the tribunal consider the arguments of the party 
that appointed them. � is duty does not, however, mean that the party-appointed 
arbitrator may act as an advocate for the party that appointed him or her. � e nearly 
 percent score is diffi  cult to reconcile with the neutrality requirement.

In view of the foregoing, one wonders whether, in fact, “[d]issents can help build 
confi dence in the process” or “enhance the legitimacy of the process by showing the 
losing party that alternative arguments were considered, even if ultimately rejected.” 
One also wonders whether (the possibility or threat of ) a dissent really does “force 
the majority to develop sounder arguments.” Indeed, it is hard to see how dissenting 
opinions enhance the quality of arbitral decision-making given that almost  per-
cent of the dissents are issued by party-appointed arbitrators and almost  percent 
of them favor the party that appointed the dissenter. Moreover, the arbitral tribunal 
has a duty to address all relevant and important arguments that a party has advanced. 
If a tribunal fails to do so, its award may be set aside. Compliance with that duty 

Peru Inv. No. , Ltd. v. Peru, ICSID Case No. ARB// (Feb. , ) (Decision on 
Jurisdiction), both party-appointed arbitrators dissented. See infra Annex. In another 
arbitration, both co-arbitrators, one party-appointed and the other appointed by an ap-
pointing authority, dissented. AMT v. Zaire,  ICSID Rep.  (Feb. , ) (Award). � e 
present contribution does not take the latter arbitrator’s dissenting opinion into account 
statistically because it concerns dissenting opinions by party-appointed arbitrators.

 See ICSID Convention, supra note , art. () (“Persons designated to serve on the Pan-
els shall … exercise independent judgment.”); id. art.  (allowing disqualifi cation of panel 
members who violate art. ()’s requirements); Int’l Chamber of Comm., Rules of Arbitra-
tion, art. () (Jan. , ) (“Every arbitrator must be and remain independent of the parties 
involved in the arbitration.”); London Ct. Int’l Arb., LCIA Rules, art. () (“All arbitrators 
conducting an arbitration under these Rules shall be and remain at all times impartial and 
independent of the parties; and none shall act in the arbitration as advocates for any party 
… .”); UNCITRAL Arbitration Rules, G.A. Res. /, art. , U.N. Doc. A// (Dec. , 
) (requiring disclosure by an arbitrator of justifi able doubts as to his impartiality and 
independence); Id. art.  (allowing a party to challenge an arbitrator if circumstances exist 
that give rise to justifi able doubts as to the arbitrator’s impartiality or independence).

 Recall, however, that dissenting opinions were rendered in  of  decisions (about 
). Hence, unanimous outcomes obtained in about  of the decisions. Because of 
the secrecy of deliberations, it is not possible to comment, with anything other than 
anecdotal experience, upon any real or perceived partisanship on the part of party-ap-
pointed arbitrators in unanimous tribunals. � is issue is therefore not studied in this 
contribution.

 Mosk & Ginsburg, supra note , at .

 Id.
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would not seem to require the mechanism or threat of a dissenting opinion.
� e argument that dissenting opinions contribute to the development of the law is 

also contradicted by the  reported investment arbitration awards. With one curi-
ous exception, in none of the investment cases did the arbitrators refer to a dissent 
in a previous investment case. Altho ugh it cannot be supported empirically, one 

 � e sole exception that could be found is Helnan International Hotels A/S v. Arab Republic 
of Egypt, ICSID Case No. /, ¶  (July , ) (Decision on Award) (“[A]n interna-
tional tribunal must accept the res judicata eff ect of a decision made by a national court 
within the legal order where it belongs.”), available at http://ita.law.uvic.ca/documents/
HelnanAward.pdf. In support of that statement, the tribunal referred to a passage in the 
dissenting opinion in Fraport AG Frankfurt Airport Services Worldwide v. Philippines, IC-
SID Case No. ARB//, §  (Aug. , ) (Award) (Bernardo Cremades, dissenting) 
(“� is Tribunal is bound to apply Philippine law to the interpretation of the Anti-Dummy 
Law (Art.  of the Washington Convention), and it manifestly exceeds its powers if it 
does not do so. It is not bound by a decision of the Philippine court—even the Supreme 
Court—but its own judgment on Philippine law must be premised on the Philippine law 
itself. It is the res judicata in Philippine law that the Terminal  concession is null and void 
ex tunc and not ex nunc, and this must be accepted by the Arbitral Tribunal. In my view, the 
Tribunal should respect the consequences of the Supreme Court decision. On this basis it 
is impossible for Piatco, or Fraport, to be guilty of any breach of the Anti-Dummy Law.”), 
available at http://ita.law.uvic.ca/documents/FraportAward.pdf. � e tribunal’s reliance 
on this dissenting opinion is remarkable because there is a large number of precedents, 
representing unanimous or majority awards, that make the same point. Actually, in the 
alphabetical listing of investment awards, one need go no further than the As to fi nd an 
example of a unanimous award that has been referred to many times in subsequent awards 
and literature: Azinian, Davitian, & Baca v. Mexico, ICSID Case No. ARB(AF)// (Nov. 
, ) (Award), available at http://ita.law.uvic.ca/documents/Azinian-English.pdf.

 In one case, a dissenting opinion created a preliminary issue in the sequel of that case. In 
Waste Management v. Mexico I, the majority dismissed jurisdiction because of claimant’s 
failure to provide under Article ()(b) of the North American Free Trade Agreement, 
U.S.-Can.-Mex., Dec. , ,       I.L.M.  (), a waiver of the right to initiate or con-
tinue, before any tribunal or court, dispute settlement proceedings with respect to the 
measures taken by the Respondent that are allegedly in breach of NAFTA. Waste Man-
agement v. Mexico I, ICSID Case No. ARB(AF)// (June , ) (Award), available 
at http://ita.law.uvic.ca/documents/WasteMgmt-Jurisdiction.pdf. � e dissent disagreed 
and added that the majority decision had a “drastically preclusive eff ect,” id. ¶ , with the 
result that “the entire NAFTA claim has been undone,” id. ¶ . In Waste Management 
v. Mexico II, the respondent relied on the dissenting opinion in Waste Management I. 
Waste Management v. Mexico II, ICSID Case No. ARB(AF)// (June , ) (Deci-
sion on Mexico’s Preliminary Objection concerning Previous Proceedings), available at 
http://ita.law.uvic.ca/documents/WastMgmt-Jurisdiction.pdf. � e Tribunal, which was 
composed of diff erent arbitrators, rejected the respondent’s argument, observing:

[T]he dissenting arbitrator’s characterization of the eff ect of the decision cannot be de-
cisive, even if the characterization was clear and unambiguous (which it is not). Only a 
majority of the Tribunal could determine the eff ect of its decision, and as noted there is 
no indication on the face of the award that the majority expressed any view on the matter. 

 Id. ¶ .
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reason for such a lack of reference may be that tribunals know that dissents in invest-
ment arbitrations almost always emanate from the arbitrator appointed by the party 
that lost the case in whole or in part. In other words, regrettably, dissenting opinions 
by party-appointed arbitrators in investment arbitrations have become suspicious. 
Additional factors that could explain why other tribunals have not cited dissenting 
opinions merit further research.

Some authors nonetheless believe that “dissenting (and concurring) opinions have 
a signifi cant and benefi cial role to play” and that “[t]reaty arbitrators should refrain 
from elevating collegiality over the expression of individual judgment on a signifi cant 
point of investment international law.” By co ntrast, the tribunal in Rompetrol Group 
N.V. v Romania specifi cally refused to opine on the legal authority of dissenting opin-
ions, declining to follow Professor Weil’s approach in Tokios Tokelés v Ukraine. 

In this connection, if one studies the thirty-four dissenting opinions, one wonders 
why a number of them were issued at all. If the test is that “[a]n investment treaty 
arbitrator should dissent where he or she discerns a principled basis to do so,” few 
of the thirty-four dissenting opinions seem warranted. Another argument is that dis-
senting opinions enhance transparency by allowing the parties to see which of the 
arbitrators favored or disfavored particular positions and that this would, in turn, 
improve accountability. It depends on one’s views of the judicial and arbitral process 
whether one would like to equate it to a political or a collegial process. Such a com-
parison will likely never be completely valid, as the principle of the secrecy of delib-
erations is universally accepted. Nonetheless, those who perceive a higher degree of 
transparency and accountability for arbitrators in investment arbitrations will fi nd 
little or no support in dissenting opinions rendered by party-appointed arbitrators in 
the present situation.

 It may be recalled that this contribution does not deal with awards and decisions of the 
Iran-US Claims Tribunal due to its particular circumstances. See supra note .

 Laurence Shore & Kenneth Juan Figueros, Dissents, Concurrences and a Necessary Divide 
Between Investment and Commercial Arbitration,  G A. R. ,  (). It 
is unclear on what basis the authors choose the dissenting opinions they state are excep-
tions to dissents issued by “a crude contrarian or a party’s puppet” given that many of the 
opinions so cited were issued by party-appointed arbitrators in favor of the party that 
appointed them. Id. at .

 � e Rompetrol Group N.V. v Romania, ICSID Case No. ARB//, ¶  (Apr. , ) 
(Decision on Respondent’s Preliminary Objections on Jurisdiction and Admissibility) 
(“� e Tribunal (which is not, of course, bound by the decisions of other ICSID tribunals) 
can leave aside the question what authority should be attached to a dissenting opinion in 
contrast to the Award itself, since (as the Claimant argued) the view expressed by Prof. 
Weil has not been widely approved in the academic and professional literature, or gener-
ally adopted by subsequent tribunals. � e Tribunal would in any case have great diffi  culty 
in an approach that was tantamount to setting aside the clear language agreed upon by 
the treaty Parties in favour of a wide-ranging policy discussion.”), available at http://ita.
law.uvic.ca/documents/RomPetrol.pdf.

 Shore, supra note , at n..
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III. Analysis of the Disadvantages of Dissenting Opinionsby 

Party-Appointed Arbitrators

Doubts about dissenting opinions by party-appointed arbitrators arise not only in 
relation to the neutrality of the arbitrator and the development of investment law; 
dissenting opinions may also weaken the authority of the award. In , Descamps 
described the situation as “the appearance of there being two judgments.” Dissents 
may impair enforcement and incentivize a dissatisfi ed party to move to annul the 
award. In the view of some, this argument “underestimates the ability of dissenting 
opinions, merely by expressing alternative views, to reduce potential challenges to 
awards”; they reason that “[i]f parties believe their views have been considered and 
rejected for the best possible reasons, they may be less likely to challenge awards.” 
� ose views are not supported by any case. Regrettable though it may be, the con-
trary is true.

A case in point is Klöckner v. Cameroon, an early ICSID case. Cameroon prevailed 
in the fi rst arbitration, but there was a detailed dissenting opinion by the arbitrator 
appointed by Klöckner. Klöckner sought annulment of the award, mainly on basis of 
the reasons set forth in the dissenting opinion. In a “fi rst generation” annulment deci-
sion, the ad hoc committee annulled the award, relying in large part on the dissenting 
opinion. Klöckner resubmitted the case but lost again. Cameroon’s award in the 
second arbitration, however, was reportedly less favorable to it. 

A dissent should not be a platform for preparing for annulment. If there is some-
thing wrong with either the award or the procedure leading to it, the award itself 
and the record of the arbitration should suffi  ce for applying for annulment. Klöckner 
shows, in the extreme, why that should be so: the dissenting arbitrator, who had been 
appointed by Klöckner in the fi rst arbitration, became Klöckner’s counsel in the sec-
ond arbitration.

Another example is the case of CME v. � e Czech Republic. � e majority award 
was in favor of CME, and the arbitrator appointed by the Czech Republic dissented. 
Not only did he dissent on points of fact and law but also on the conduct of the ar-

 P   H C, supra note , at .

 Mosk & Ginsburg, supra note , at .

 Klöckner v. Cameroon, ICSID Case No. ARB// (Oct. , ) (Decision on the Application 
for Annulment Submitted by Klöckner), available at http://icsid.worldbank.org/ICSID/
FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC_
En&caseId=C.

 � e award is not publicly available.

 A deontological conduct that reportedly was not disapproved by the Bâtonnier of the 
Strasbourg Bar Association, to which Association the arbitrator in question belonged.

 CME v. � e Czech Republic, UNCITRAL Arbitration (Sept. , ) (Partial Award), 
available at http://ita.law.uvic.ca/documents/CME-PartialAward.pdf .

 CME v. � e Czech Republic, UNCITRAL Arbitration (Sept. , ) (Partial Award) (Ja-
roslav Hándl, dissenting), available at http://ita.law.uvic.ca/documents/CME-Dis-
sent.pdf. Notably, the Czech Republic appointed a diff erent arbitrator in the parallel case 
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bitration and the deliberations themselves. � e result was an almost unprecedented 
parade of arbitrators as witnesses before the Svea Court of Appeal (Sweden being the 
place of the arbitration), testifying about what happened during the deliberations. 
Because of their experience, a dissent by a judge or a presiding arbitrator normally 
does not infringe the principle that deliberations must remain confi dential. But the 
instrument of a dissent in the hands of a party-appointed arbitrator may be another 
matter, as CME illustrates. � e risk of violating the secrecy of deliberations—in-
deed, the very legitimacy of the process of arbitral decision-making—cannot be ame-
liorated by a “vigorous tradition of well-reasoned dissent.” � at tradition is limited 
to judges and experienced arbitrators, mainly from Anglo-American jurisdictions. 
But these individuals do not constitute the majority of investment arbitrators.

One of the major problems with dissents by party-appointed arbitrators is that 
they may inhibit the deliberative process. A party-appointed arbitrator who believes 
that he or she should support (or even improve) the case advanced by the party that 
appointed him or her is not likely to engage in meaningful dialogue about the case 
with his or her colleagues. � e party-appointed arbitrator’s colleagues, in turn, will 

Ronal S. Lauder v Czech Republic, which favored the Czech Republic. � at award was 
unanimous.

 See Czech Republic v. CME Czech Republic BV, Case No T -, - (May , 
),  ILM  (Svea Court of Appeals), available at http://ita.law.uvic.ca/docu-
ments/CME-SveaCourtofAppeal_.pdf. � e annulment application was rejected.

 Some presiding arbitrators, however, seem to have diffi  culty with the principle. See, e.g., 
Decision of Appointing Authority to the Iran-U.S. Claims Tribunal (May , ) (decid-
ing on the challenge brought by the United States against Judge Bengt Broms, Chairman 
of Chamber One at the Iran-US Claims Tribunal, based on revelations by him of parts 
of the deliberations in his separate concurring and dissenting opinion); - M’ 
I’ A. R.  () (“He has been unable to resist the temptation to continue argu-
ing with his colleagues …” ; “Revelations of such informal discussion and of suggestions 
made, could be very damaging and seriously threaten the whole deliberation process …” ; 
“A judge may be strictly and correctly impartial and independent though massively indis-
creet and forgetful of the rules.” Sir Robert did not accept the challenge but admonished 
Judge Broms in no uncertain terms: “… after his ill-judged breaches of the secrecy of 
the deliberations … � is was a most serious error … It seems right to make it clear to 
Judge Broms that he should now resolve on no account to fall into this error again … 
.”); Redfern, supra note , at -. Presiding arbitrators’ separate opinions can also be 
confusing. See, e.g., Case Concerning the Arbitral Award of  July  (Guinea-Bissau 
v. Sen.),  I.C.J.  (Nov. ), available at http://www.icj-cij.org/docket/fi les//.
pdf; see also Stephen Schwebel, � e Majority Vote of an International Arbitral Tribunal, 
 A. R. I’ A.  ().

 Mosk & Ginsburg, supra note , at .

 Susan Franck notes that out of  investment treaty arbitrators, the larger number came 
from the Civil Law tradition: . of arbitrators were nationals of the United States 
of America, United Kingdom and Australia, whereas . were nationals of Mexico, 
France, Germany, Sweden, Italy, Switzerland, Ecuador and Spain. Canadian nationals 
comprised . of the total number of arbitrators. See Susan Franck, supra note , at 
-.
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soon discover that there is a quasi-advocate among the members of the tribunal. 
� e result may be either that the presiding arbitrator and the other party-appoint-
ed arbitrator will no longer take the advocate-arbitrator seriously or that the other 
party-appointed arbitrator will do the same relative to his or her co-arbitrators. In 
both cases, the deliberative process breaks down. Moreover, arbitrators cannot freely 
exchange views with the prospect that a dissenting opinion inspired by party-parti-
sanship may be forthcoming. Yves Derains wrote two instructive articles about the 
distinction between the harmonious deliberation and the pathological deliberation, 
in which he described certain pathological deliberations as “le terrorisme arbitral.” 

� ere is a third type of deliberative process that may be conducive to dissenting 
opinions. A number of presiding arbitrators (myself included) attempt to convene 
with their colleagues after the hearing every day for some  to  minutes, usually 
addressing one question only: “What did we learn today?” While some initially react 
“Nothing!”, the ensuing exchange of views assists in seeing where the arbitrators are 
in their thinking about the case, what needs further study and refl ection, and what 
questions they may wish to explore with the parties. Some presiding arbitrators do 
not follow this kind of interactive deliberative process. � ey deliberate by asking each 
party-appointed arbitrator to write a note on the case and, having received notes 
from both arbitrators, the presiding arbitrator writes back that he or she prefers the 
views expressed in one of the notes. � ere is little or no exchange of views in person. 
It is therefore unsurprising that the arbitrator whose note is not chosen feels left out 
and later converts that note into a dissent.

� e practice of dissents in investment arbitration may even have reached the point 
where a party-appointed arbitrator is now expected to dissent if the party that ap-
pointed him or her has lost the case entirely or in part. If there is no dissent, com-
mentators emphasize that the award is unanimous, in which case some even express 
surprise. Pressure for a “mandatory dissent” also seems to be emerging. In my view, 
this is undesirable. � e principle should remain that an award should be presump-
tively unanimous, which should be unremarkable, and the exception should be a dis-
sent, which should be issued in extreme cases only. Surprise and comment should 

 See CME v. Czech Republic, UNCITRAL Arbitration (Sept. , ), at .

 Yves Derains, La pratique du délibéré arbitral, in G R  I-
 L, C  D R: L A  H 
 R B ,  (); Yves Derains, � e Deliberations of the Arbitral Tri-
bunal—“Retour au délibéré arbitral,” in T R   D—  
H   A: ASA S S N. ,  (Markus Wirth ed., ).

 Some commentators even suggest that arbitrators should put their conceptions of intel-
lectual purity over and above the parties’ interest in the dispute at hand by issuing a dis-
senting opinion even when there is no need. In the classic scenario, when a point of law 
arises in a case and one of the three arbitrators had been a member of a prior tribunal that 
ruled on a similar point of law, some commentators maintain, the common arbitrator 
must dissent, whether or not it serves the interests of the parties before the subsequent 
tribunal. 

 Although dissenting opinions have been rendered in more than  of decisions, the 
number has been increasing. As the Annex shows, fourteen dissenting opinions were 
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be reserved for those cases where serious procedural misconduct or a violation of 
fundamental principles occurs; for example, where an arbitrator commits fraud. 

Given the foregoing, one may wonder what would justify a dissenting opinion in 
an investment arbitration. � ere is a major diff erence between judicial proceedings 
and investment arbitration. In judicial proceedings, a judge, who is not appointed by 
a party, may dissent for reasons of legal principle. Such dissent may promote good 
law in the future. In contrast, a party-appointed arbitrator does not have the expec-
tation that his or her dissent will contribute to the development of investment law 
because, as noted above, those dissents are virtually never relied upon in subsequent 
investment cases. Moreover, as the Annex shows, few dissents involve matters of 
legal principle. It is fair to say that dissenting opinions have no future in investment 
arbitration. It therefore seems that dissenting opinions barely serve a legitimate pur-
pose in a system with unilateral appointments.

Why, then, should there be dissenting opinions in international arbitration? At an 
ABA Conference on October , , in London, I gave the following list of possible 
motives for dissents:

 – � e arbitrator genuinely believes that the majority is fundamentally wrong on 
an issue of law or fact. � at, however, does not explain why nearly  percent 
of dissenting opinions are drafted by arbitrators appointed by the losing party. 
Why is there not a percentage of dissenting opinions drafted by arbitrators ap-
pointed by the winning party?

 – � e arbitrator has ventured a diff erent opinion in public (e.g., in scholarship, at 
a conference, or in a post on the Internet).

 – � e arbitrator has advocated a diff erent opinion as counsel in a prior case.
 – � e arbitrator is counsel in a pending case where the majority opinion would be 

unfavorable to their client.
 – � e arbitrator wants to show his or her appointing party that such party was 

right to appoint him or her and that counsel should do so again in the future.
 – � e arbitrator wants to help his or her appointing party to frustrate enforcement 

of the award or to provide ammunition that might help get the award set aside.
 – � e arbitrator suff ers from intellectual exhibitionism.
 – Something went fundamentally wrong in the arbitral process, for example, there 

was a very serious violation of due process.
 – � e arbitrator has been threatened that, absent a dissent, he or she will be in 

physical danger upon returning to his or her state of nationality or residence. 
� at scenario indeed materialized in at least one case.

I concluded at this conference that only the last two reasons should justify publishing 
a dissent in an investment arbitration. � e research carried out for this contribution 
does not change my view; to the contrary, it vindicates it. 

rendered in the twenty-one year period from  to , whereas twenty dissenting 
opinions were rendered in the three-year period between  and . 
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IV. Possible Solutions

Alan Redfern has categorized dissenting opinions as () “good” if they are short, po-
lite, and restrained; () “bad” if they argue that the majority is fundamentally misguid-
ed or ignorant; and () “ugly” if they attack the conduct of the arbitration, and he ap-
parently suggests that only “good” dissents should be issued. Laurent Lévy proposed 
a code of ethics for dissenting arbitrators. Manuel Arroyo recently came forward 
with more than twenty options for dealing with dissenting opinions. � e question 
that arises relative to each of these solutions is the same: what is the sanction if an 
arbitrator issues a “bad” or “ugly” dissent, or violates the putative code of conduct, 
or bypasses the relevant Arroyo option? Apart from perhaps aff ecting the dissenting 
arbitrator’s reputation, could the violation also jeopardize the validity of the award?

� e International Court of Arbitration (ICC) seems to be reasonably well-
equipped to deal with dissents. A working party has issued a detailed report to guide 
the practice. Moreover, the ICC has at its disposal several mechanisms by which to 
deal with dissents. It can, for example, () fi lter out inappropriate dissenting opinions 
at the stage of scrutiny of the draft award; () use the more drastic measure of remov-
ing an arbitrator (even at a late stage in the proceedings); or () refuse to communi-
cate a dissenting opinion to the parties. Furthermore, the arbitral tribunal’s chair-
person has the power to decide the case alone if no majority opinion emerges. To a 
certain extent, that power deters arbitrators who consider dissenting and encourages 
them to cooperate more actively and in good faith with the chairperson.

� e ICC’s experience is a fairly reliable indicium of the nature of dissents in com-
mercial arbitrations. Alan Redfern reported that, in , there were twenty-four 
dissents and that, in the twenty-two cases in which identifying the dissenting arbitra-
tor was possible, the dissent favored the party that had appointed him or her. � e 
Secretariat of the ICC kindly provided me with statistics for the years  through 
. � ey show that, in general, the use of dissents by party-appointed arbitrators is 
on the decline in ICC arbitrations: . percent in ; . percent in ; . per-
cent in ; . percent in ; and . percent in . In nearly every case, the 

 Redfern, supra note , at -.

 Laurent Lévy, Dissenting Opinions in International Arbitration in Switzerland,  A. 
I’ ,  ().

 Arroyo, supra note .

 ICC Commission Working Party, Final Report on Dissenting and Separate Opinions,  
ICC C. B.  () (M. Hunter, Chairman).

 “When the Arbitral Tribunal is composed of more than one arbitrator, an Award is given 
by a majority decision. If there be no majority, the Award shall be made by the chairman 
of the Arbitral Tribunal alone.” Int’l Chamber Comm., ICC Rules of Arbitration art. () 
()

 Redfern, supra note , at .

 � e total percentages of dissents (including Chairpersons, unidentifi ed dissenters, and 
dissenters not clearly in favor of either party) were . in ; . in ; . in 
; . in ; and . in .
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losing party’s chosen arbitrator rendered the dissent. � ere are two exceptions: in one 
case in  and in another in , the dissenting arbitrator issued a dissent adverse 
to the party that appointed him or her. It therefore seems reasonable to conclude that 
ICC arbitration is less “polluted” by dissenting opinions by party-appointed arbitra-
tors than investment arbitration where, as mentioned, party-appointed arbitrators 
dissent in some  percent of the reported decisions. 

� e London Court of International Arbitration’s (LCIA) rules contain a provision 
on the chairperson similar to that in the ICC Rules. Apart from that provision, the 
LCIA’s weaponry against unhelpful dissenting opinions seems to be limited.

Dissents by party-appointed arbitrators recur regularly in ICSID arbitrations, par-
tially because the ICSID Convention expressly allows them. Moreover, the Conven-
tion requires a majority voting, without giving the presiding arbitrator a casting vote. 
� erefore, there appears to be no mechanism to control dissents. In one instance, the 
award stated that “the Tribunal unanimously decides,” without ever mentioning the 
dissenting opinion attached to the award; the dissenter signed the award on January 
, , and the dissenting opinion on January , .

UNCITRAL arbitration is not helpful in this respect either. As the Iran-US Claims 
Tribunal’s experience has shown, one of the main defects in the current version of 
the UNCITRAL Arbitration Rules is that it requires majority voting, without giving 
the presiding arbitrator a casting vote. One of its drafters of the Rules explained: 
“� e arbitrators are therefore forced to continue their deliberations until a majority, 
and probably a compromise solution, has been reached.” � at may be true in some 
cases, but at the Iran-US Claims Tribunal the provision led to rather curious “concur-
ring” opinions. Consider two examples: () “I concur in the Tribunal’s Partial Award. 
I do so in order to form a majority so that the award can be rendered.” () “Unf or-
tunately, however, the damages awarded are only about half of what the governing 
law requires. Why then do I concur in this inadequate Award, rather than dissenting 
from it? … [S]omething is better than nothing.” It would hav e been preferable, in 
my view, if these arbitrators had simply agreed and not issued a “concurring” opinion 
signaling disagreement. � e opinions raise doubts as to whether majority awards 
actually existed.

 “Where there are three arbitrators and the Arbitral Tribunal fails to agree on any issue, 
the arbitrators shall decide that issue by a majority. Failing a majority decision on any is-
sue, the chairman of the Arbitral Tribunal shall decide that issue.” London Ct. Int’l Arb., 
LCIA Rules art. . ()

 Siemens v. Argentina, ICSID Case No. ARB//,  (Feb. , ) (Award), available 
at http://ita.law.uvic.ca/documents/Siemens-Argentina-Award.pdf; Separate Opinion 
from Professor Domingo Bello Janiero, ICSID Case No. ARB// (Feb. , ), avail-
able at http://ita.law.uvic.ca/documents/Siemens-Argentina-Opinion.pdf. 

 UNCITRAL, UNCITRAL Arb. Rules art. () ().

 Pieter Sanders, Commentary on UNCITRAL Arbitration Rules, II Y.B. C. A. , 
 ().

 Ultrasystems Inc. v. Iran,  Iran-U.S. Cl. Trib. Rep.  () (Richard Mosk).

 Economy Forms Corp. v. Iran,  Iran-U.S. Cl. Trib. Rep.  () (Howard Holtzmann).
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� e root of the problem is the appointment method. Unilateral appointments may 
create arbitrators who may be dependent in some way on the parties that appointed 
them. In an insightful contribution on the subject, Jan Paulsson proposes replacing 
the method of party-appointed arbitrators with a list-procedure. � at, however, is 
probably still a long way off . As Yves Derains so aptly observes:

Yet, it is also a fact that only in exceptional cases do the parties waive the right to nominate 

what they frequently call improperly “their” arbitrators, with the hope that he or she will 

have, at least, a sympathy for their case. � ere is an obvious tension resulting from the law 

of international arbitration and the expectation of many parties. Even if huge progress has 

been made in this regard during the ten last years, a lot of educational work remains to 

be done. Moreover, too many co-arbitrators still have diffi  culties in being fully impartial, 

as illustrated by the telling fact that the number of dissenting opinions not in favour of 

the party which nominated their author is statistically negligible. Nowadays, almost all co-

arbitrators declare that they are independent and impartial. It will take time until all behave 

accordingly.

Until that moment has come, investment arbitration would function better and be 
more credible if party-appointed arbitrators observe the principle: nemine dissenti-
ente.

V. Post Scriptum: 2009

� e Annex contains an overview of investment cases through . � e decisions 
reported until June  do not diff er from those surveyed in the Annex: all dissents 
issued by party-appointed arbitrators have favored the losing party, either in part or 
entirely. 

� ere are two dissenting opinions in the  series that merit mention here in 
light of their expressed justifi cation: one because it confi rms this contribution’s anal-
ysis; the other because it shows that the problem is not as black-and-white as some 
may think. Both use a caption that is currently perceived (or rather misconceived) as 
politically correct arbitral language (“Separate Opinion” and “Individual Opinion”). If 
we call a spade a spade, both are really dissenting opinions.

� e fi rst expresses the following justifi cation for the dissent:

Yet, I choose to articulate my partially diff ering views for two reasons. First, I believe that 

by doing so I may contribute usefully to the public debate over the issues addressed by this 

Tribunal in this case, a debate refl ected in past awards of other tribunals and doubtless to be 

 Jan Paulsson, Are Unilateral Appointments Defensible?, K A. B, Apr. , 
, http://kluwerarbitrationblog.com/blog////are-unilateral-appointments-
defensible/more-.

 Yves Derains, � e Deliberations of the Arbitral Tribunal—“Retour au délibéré arbitral,” 
in T R   D—  H   A: ASA S-
 S N. ,  (Markus Wirth ed., ) (internal footnotes omitted).
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continued in ongoing and future arbitrations. Second, given what we have been informed 

may be the practical impact of the Award, it may not be amiss to anticipate the possibility of 

judicial proceedings in due course in which the correctness of the Award is put in issue, in 

which case I entertain the fond hope that the views I express may further illuminate certain 

issues for the benefi t of any such forum.

� e fi rst reason confuses the public academic debate about various issues in invest-
ment arbitration with the duty of an arbitral tribunal to render a decision in a dispute 
between the parties. � e second reason raises questions regarding the diff erence be-
tween the role of counsel, who may be instructed to challenge the award in a judicial 
or other appropriate forum, and the role of an arbitrator who forms part of the tri-
bunal that rendered the award. It is an almost universally accepted principle that an 
arbitrator cannot act as either party’s counsel in any future challenge to the tribunal’s 
award. Is the distinction blurred when an arbitrator expresses views in a dissent that 
“may further illuminate certain issues for the benefi t of ” the court where the chal-
lenge may be heard and decided?

� e justifi cation for the dissenting opinion given in the second case is of a diff erent 
nature:

Incidental divergences with fellow arbitrators do not, in my view, necessarily require writ-

ten expression. I have never before felt impelled to dissent. In this instance, I unfortunately 

fi nd myself in disagreement with respect to the decisive proposition advanced by my two 

esteemed colleagues, which as far as I can see could be obtained only by an impermissible 

rewriting of the Treaty we are bound to apply. Given my duty to exercise independent judg-

ment, I fi nd it impossible to subscribe to the decision, and necessary to record my reasons 

for diff ering.

One can sympathize with this “fi rst time” dissenter. I do not know the circumstances 
of this particular case, but I admit that it makes me think that one day there might be 
a fi rst time for me too. Yet the reference in the above quote to the arbitrator’s “duty 
to exercise independent judgment” should not be misunderstood. Article () of the 
ICSID Convention provides: “Persons designated to serve on Panels shall be persons 
… who may be relied upon to exercise independent judgment.” Article () of the 
Convention authorizes dissenting opinions: “Any member of the Tribunal may attach 
his individual opinion to the award, whether he dissents from the majority or not, or 

 Renta  S.V.S.A. et al. v. Russian Federation, Arb. V / ¶  (Arb. Inst. Stock-
holm Chamber Comm. ) (Award on Preliminary Objections) (Separate Opinion 
of Charles N. Brower), available at http://ita.law.uvic.ca/documents/Renta.pdf (internal 
footnotes omitted).

 Hrvatska Elektroprivreda D.D v. Republic of Slovenia, ICSID Case No. ARB/OS/, ¶  
(June , ) (Decision on the Treaty Interpretation Issue) (Individual Opinion of Jan 
Paulsson), available at http://ita.law.uvic.ca/documents/Hrvatska-Interpretation-Pauls-
son.pdf.
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a statement of his dissent.” If the duty to exercise independent judgment would be 
legally relevant for the question whether or not to issue a dissenting opinion, it would 
mean that in each and every instance that an arbitrator has a view diff erent from his 
or her colleagues, he or she would have the obligation to write a dissent. I do not be-
lieve that the author of the dissent in this case intended to say that, especially since he 
had never before dissented. But there seem to be certain parties and commentators 
who believe that an arbitrator should dissent as soon as he or she is not in agreement 
with the majority. � is, however, raises the question where to draw the line in terms 
of whether to dissent. As long as that line is unclear, and given that dissents raise 
questions regarding arbitrator neutrality, it reinforces the aspired principle expressed 
above: nemine dissentiente.
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Annex Dissenting Opinions by Party-Appointed Arbitrators 

in Investment Arbitrations

Notes: 

() � is survey excludes dissents by presiding arbitrators, arbitrators appointed by 
an Appointing Authority in lieu of a party, arbitrators appointed by consent of 
all parties, and members of ICSID Annulment Committees.

() � e dissenting arbitrator is underlined.
() Concurring opinions are included to the extent that they can be considered a 

dissenting opinion. A dissenting opinion is one where there is disagreement on 
the dispositive outcome of the majority holding. Only disagreement on reason-
ing but concurrence with result is counted as a concurring opinion.

() � e survey is based on decisions, awards and dissenting opinions in investment 
arbitrations as published on the freely publicly accessible websites of ITA and 
ICSID, unless indicated otherwise. 

() Research was concluded on December , .

 E.g., Tokios Tokelés v. Ukraine, ICSID Case No. ARB// (Apr. , ) (Decision on 
Jurisdiction).

 E.g., Mytilineos Holdings SA v Serbia, UNCITRAL Case (Sept. , ) (Partial Award 
on Jurisdiction), available at ita.law.uvic.ca/documents/MytilineosPartialAward.pdf.

 E.g., IBM v Ecuador, ICSID Case No. ARB// (Dec. , ) (Decision on Jurisdic-
tion); Archer Daniels et al. v Mexico, ICSID Case No. ARB(AF)// (Nov. , ) 
(Award). In SOABI v Senegal, the original tribunal consisted of Aron Broches (P), Jean 
van Houtte and Kéba Mbaye; the latter two were appointed by mutual agreement of the 
parties. After the decision on jurisdiction on August , , SOABI appointed Jan C. 
Schultsz to replace Jean van Houtte for health reasons. On February , , the tribunal 
issued a majority decision with Kéba Mbaye dissenting. SOABI v Senegal,  ICSID Rep. 
 (Feb. , ) (Award).

 E.g., Soufraki v. United Arab Emirates, ICSID Case No. ARB// (May , ) (Sepa-
rate Opinion and A Statement of Dissent).

 E.g., Corn Prod. Int’l, Inc. v. United Mexican States, ICSID Case No. ARB(AF)// (Jan. 
, ) (Decision on Responsibility).



838

IV Making and Applying Investment and Trade Law

C
as

e
A

rb
it

ra
to

rs
M

aj
or

it
y

D
is

se
nt

T
SA

 S
pe

ct
ru

m
 v

 A
r-

ge
nt

in
a

A
w

ar
d


-D

ec
-




H
an

s 
D

an
el

iu
s 

(P
)

G
ra

nt
 A

ld
on

as
 (C

)
G

eo
rg

es
 A

bi
-S

aa
b 

(R
)

D
ec

id
es

 th
at

 it
 la

ck
s 

ju
ri

sd
ic

ti
on

 to
 e

xa
m

in
e 

T
SA

’s 
cl

ai
m

s.
 

A
cc

ep
ts

 R
es

po
nd

en
t’s

 th
ir

d 
ob

je
ct

io
n 

to
 ju

ri
sd

ic
ti

on
 th

at
 

T
SA

 c
an

no
t b

e 
tr

ea
te

d,
 fo

r 
th

e 
pu

rp
os

es
 o

f A
rt

ic
le

 
(

)
 

of
 th

e 
IC

SI
D

 C
on

ve
nt

io
n,

 a
s 

a 
na

ti
on

al
 o

f t
he

 N
et

he
rl

an
ds

 
be

ca
us

e 
of

 th
e 

ab
se

nc
e 

of
 fo

re
ig

n 
co

nt
ro

l. 
Fi

nd
s 

th
at

, a
t 

th
e 

ti
m

e 
of

 c
on

se
nt

, T
SA

’s 
ul

ti
m

at
e 

ow
ne

r 
is

 a
n 

A
rg

en
ti

ne
 

na
ti

on
al

.

C
on

te
nd

s 
th

at
 ju

ri
sd

ic
ti

on
 s

ho
ul

d 
ha

ve
 b

ee
n 

re
ta

in
ed

. 
A

rg
ue

s 
th

at
 th

e 
m

aj
or

it
y 

er
re

d 
in

 c
on

st
ru

in
g 

A
rt

ic
le

 
 

of
 

th
e 

IC
SI

D
 C

on
ve

nt
io

n 
by

 im
pl

yi
ng

 a
 d

ut
y 

to
 lo

ok
 b

ey
on

d 
th

e 
ow

ne
rs

hi
p 

of
 th

e 
D

ut
ch

 c
om

pa
ny

 th
at

 d
ir

ec
tly

 o
w

ne
d 

T
SA

’s 
sh

ar
es

.

D
uk

e 
v 

Pe
ru

A
w

ar
d


-A

ug
-




L
. Y

ve
s 

Fo
rt

ie
r 

(P
)

G
ui

do
 T

aw
il 

(C
)

Pe
dr

o 
N

ik
ke

n 
(R

)

A
w

ar
ds

 U
S$


.

 
m

ill
io

n 
to

 C
la

im
an

t o
n 

ac
co

un
t o

f R
e-

sp
on

de
nt

’s 
br

ea
ch

 o
f a

 c
on

tr
ac

tu
al

 ta
x 

st
ab

ili
za

ti
on

 c
la

us
e 

th
ro

ug
h 

a 
M

er
ge

r 
R

ev
al

ua
ti

on
 A

ss
es

sm
en

t. 

T
aw

il 
di

sa
gr

ee
s 

w
ith

 (i
) t

he
 m

aj
or

it
y 

fi n
di

ng
 th

at
 it

 h
as

 n
o 

ju
ri

sd
ic

ti
on

 to
 c

on
st

ru
e 

Pe
ru

vi
an

 la
w

 a
nd

 to
 r

ev
ie

w
 th

e 
co

rr
ec

tn
es

s 
of

 S
U

N
A

T
’s 

de
ci

si
on

s 
an

d 
as

se
ss

m
en

ts
 o

r 
of

 
th

e 
T

ax
 C

ou
rt

’s 
de

ci
si

on
s;

 a
nd

 (i
i)

 w
ith

 th
e 

m
aj

or
it

y 
ru

lin
g 

re
je

ct
in

g 
th

at
 R

es
po

nd
en

t’s
 D

ep
re

ci
at

io
n 

A
ss

es
sm

en
t w

as
 

w
ro

ng
fu

l. 
N

ik
ke

n 
di

sa
gr

ee
s 

w
ith

 th
e 

m
aj

or
it

y 
fi n

di
ng

 th
at

 
R

es
po

nd
en

t’s
 c

on
du

ct
 a

m
ou

nt
ed

 to
 e

st
op

pe
l i

n 
re

sp
ec

t o
f 

th
e 

m
er

ge
r.

A
fr

ic
an

 H
ol

di
ng

 v
 C

on
go

A
w

ar
d 

on
 th

e 
L

ac
k 

of
 

C
om

pe
te

nc
e 

an
d 

A
dm

is
-

si
bi

lit
y


-J

ul
-




Fr
an

ci
sc

o 
O

rr
eg

o 
V

ic
uñ

a 
(P

)
O

tt
o 

L
.O

. d
eW

it
t W

ijn
en

 (C
)

D
om

in
iq

ue
 G

ri
sa

y 
(R

)

D
ec

id
es

 th
at

 it
 d

oe
s 

no
t h

av
e 

ju
ri

sd
ic

ti
on

 r
at

io
ne

 te
m

po
ri

s 
re

ga
rd

in
g 

di
sp

ut
es

 th
at

 h
ad

 a
ri

se
n 

pr
io

r 
to

 


 
an

d 
th

at
 

th
e 

fa
ct

s 
ar

e 
su

ch
 th

at
 th

e 
di

sp
ut

e 
ar

os
e 

pr
io

r 
to

 


.

A
rg

ue
s 

th
at

 th
e 

ra
ti

on
e 

te
m

po
ri

s 
re

qu
ir

em
en

t w
as

 m
et

 b
y 

th
e 

fa
ct

s 
of

 th
e 

ca
se

.

B
iw

at
er

 v
 T

an
za

ni
a

A
w

ar
d


-J

ul
-




B
er

na
rd

 H
an

ot
ia

u 
(P

)
G

ar
y 

B
or

n 
(C

)
To

by
 L

an
da

u 
(R

)

H
ol

ds
 th

at
 th

e 
R

es
po

nd
en

t h
ad

 b
re

ac
he

d 
it

s 
in

te
rn

at
io

na
l 

ob
lig

at
io

ns
 b

ut
 d

is
m

is
se

s 
th

e 
C

la
im

an
t’s

 c
la

im
 fo

r 
da

m
ag

es
 

fo
r 

la
ck

 o
f c

au
sa

ti
on

.

D
is

ag
re

es
, i

nt
er

 a
lia

, b
ec

au
se

 th
e 

m
aj

or
it

y 
an

al
ys

is
 c

on
fu

se
s 

is
su

es
 o

f c
au

sa
ti

on
 a

nd
 q

ua
nt

ifi 
ca

ti
on

 o
f d

am
ag

es
, w

hi
ch

 
“i

s 
ul

ti
m

at
el

y 
no

t d
ec

is
iv

e 
to

 th
e 

sp
ec

ifi 
c 

ou
tc

om
e 

in
 th

e 
pr

es
en

t c
as

e,
 b

ut
 it

 c
ou

ld
 w

el
l b

e 
in

 fu
tu

re
 c

as
es

 a
nd

 I 
am

 
th

er
ef

or
e 

un
ab

le
 to

 jo
in

 it
.” 

(¶
 

)

R
os

In
ve

st
C

o 
v 

R
us

si
a

A
w

ar
d 

on
 Ju

ri
sd

ic
ti

on
O

ct
-




K
ar

l-
H

ei
nz

 B
öc

ks
ti

eg
el

 (P
)

Jo
ha

n 
St

ey
n 

(C
)

Fr
an

kl
in

 B
er

m
an

 (R
)

D
ec

lin
es

 ju
ri

sd
ic

ti
on

 o
n 

th
e 

ba
si

s 
of

 A
rt

ic
le

 
 o

f t
he

 U
K

-
So

vi
et

 B
IT

. D
ec

lin
es

 ju
ri

sd
ic

ti
on

 o
n 

th
e 

ba
si

s 
of

 A
rt

ic
le

 
(

) 
re

ad
 w

ith
 a

no
th

er
 B

IT
. U

ph
ol

ds
 ju

ri
sd

ic
ti

on
 o

n 
th

e 
ba

si
s 

of
 

A
rt

ic
le

 
(

) r
ea

d 
w

ith
 a

no
th

er
 B

IT
.

D
ec

la
re

s:
 “

I w
ou

ld
 n

ot
 w

an
t o

ur
 c

om
m

on
 c

on
cl

us
io

n 
th

at
 

A
rt

ic
le

 
 d

oe
s 

no
t c

on
fe

r 
ju

ri
sd

ic
ti

on
 in

 th
is

 c
as

e 
to

 b
e 

ta
ke

n 
in

 a
ny

 w
ay

 a
s 

an
 e

xp
re

ss
io

n 
of

 o
pi

ni
on

 o
n 

ho
w

 th
at

 
ar

ti
cl

e 
or

 o
th

er
 s

im
ila

r 
tr

ea
ty

 c
la

us
es

 r
el

at
es

 [s
ic

] t
o 

ot
he

r 
cl

ai
m

s 
th

at
 m

ig
ht

 b
e 

br
ou

gh
t f

or
w

ar
d 

in
 o

th
er

 c
as

es
 b

as
ed

 
on

 a
n 

al
le

ga
ti

on
 o

f e
xp

ro
pr

ia
ti

on
.” 

(¶
 


)



839

42 Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration
Se

m
pr

a 
v 

A
rg

en
ti

na
A

w
ar

d


-S
ep

-




Fr
an

ci
sc

o 
O

rr
eg

o 
V

ic
uñ

a 
(P

)
M

ar
c 

La
lo

nd
e 

(C
)

Sa
nd

ra
 M

or
el

li 
R

ic
o 

(R
)

A
w

ar
ds

 C
la

im
an

t U
S$


.


 m

ill
io

n 
on

 a
cc

ou
nt

 o
f R

e-
sp

on
de

nt
’s 

br
ea

ch
es

 o
f o

bl
ig

at
io

ns
 r

el
at

ed
 to

 fa
ir

 a
nd

 e
qu

i-
ta

bl
e 

tr
ea

tm
en

t a
nd

 o
bs

er
va

nc
e 

of
 u

nd
er

ta
ki

ng
s.

 
A

w
ar

ds
 c

om
po

un
d 

in
te

re
st

 o
nl

y 
up

 to
 th

e 
da

te
 o

f t
he

 
A

w
ar

d 
be

ca
us

e 
C

la
im

an
t h

ad
 n

ot
 r

eq
ue

st
ed

 p
os

t-
aw

ar
d 

in
te

re
st

 in
 th

e 
pe

ti
tu

m
 a

nd
 m

em
or

ia
ls

.

D
is

ag
re

es
 w

ith
 fi 

nd
in

g 
re

ga
rd

in
g 

po
st

-a
w

ar
d 

in
te

re
st

 a
nd

 
ar

gu
es

 th
at

 it
 s

ho
ul

d 
ha

ve
 b

ee
n 

aw
ar

de
d 

to
 C

la
im

an
t.

V
ie

ir
a 

v 
C

hi
le

A
w

ar
d


-A

ug
-




C
la

us
 v

on
 W

ob
es

er
 (P

)
Su

sa
na

 C
za

r 
de

 Z
al

du
en

do
 (C

)
W

. M
ic

ha
el

 R
ei

sm
an

 (R
)

D
ec

lin
es

 ju
ri

sd
ic

ti
on

 r
at

io
ne

 te
m

po
ri

s 
an

d 
di

sm
is

se
s 

cl
ai

m
s 

be
ca

us
e 

th
e 

re
al

 c
au

se
 o

f t
he

 d
is

pu
te

 a
ro

se
 o

ut
 o

f R
es

ol
u-

ti
on

 


 o
f 


,

 b
ey

on
d 

th
e 

cr
it

ic
al

 d
at

e.

O
pi

ne
s 

th
at

, a
lth

ou
gh

 th
e 

di
sp

ut
e 

re
la

te
d 

to
 R

es
ol

ut
io

n 


 
of

 


 
is

 o
ut

si
de

 ju
ri

sd
ic

ti
on

 r
at

io
ne

 te
m

po
ri

s,
 o

th
er

 p
ar

ts
 

of
 th

e 
di

sp
ut

e 
ar

os
e 

w
ith

in
 ju

ri
sd

ic
ti

on
 r

at
io

ne
 te

m
po

ri
s.

Fr
ap

or
t v

 P
hi

lip
pi

ne
s

A
w

ar
d


-A

ug
-




L
. Y

ve
s 

Fo
rt

ie
r 

(P
)

B
er

na
rd

o 
C

re
m

ad
es

 (C
)

W
. M

ic
ha

el
 R

ei
sm

an
 (R

)

A
cc

ep
ts

 R
es

po
nd

en
t’s

 o
bj

ec
ti

on
 to

 ju
ri

sd
ic

ti
on

 fi 
nd

in
g 

th
at

 
“F

ra
po

rt
 k

no
w

in
gl

y 
an

d 
in

te
nt

io
na

lly
 c

ir
cu

m
ve

nt
ed

 th
e 

[P
hi

lip
pi

ne
s 

A
nt

i-
D

um
m

y 
L

aw
] b

y 
m

ea
ns

 o
f s

ec
re

t a
gr

ee
-

m
en

ts
. A

s 
a 

co
ns

eq
ue

nc
e,

 it
 c

an
no

t c
la

im
 to

 h
av

e 
m

ad
e 

an
 

in
ve

st
m

en
t ‘

in
 a

cc
or

da
nc

e 
w

ith
 la

w
’ [

as
 r

eq
ui

re
d 

by
 A

rt
s.

 
(

)
 a

nd
 

(
) o

f t
he

 G
er

m
an

y-
Ph

ili
pp

in
es

 B
IT

].”
 (¶

 


)

A
rg

ue
s 

th
at

 th
er

e 
w

as
 a

n 
in

ve
st

m
en

t u
nd

er
 th

e 
B

IT
, w

he
th

-
er

 o
r 

no
t t

he
re

 w
as

 a
 b

re
ac

h 
of

 R
es

po
nd

en
t’s

 la
w

s,
 w

hi
ch

 
br

ea
ch

 in
 a

ny
 e

ve
nt

 is
 n

ot
 e

st
ab

lis
he

d 
at

 th
e 

pr
el

im
in

ar
y 

st
ag

e.
 C

on
te

nd
s,

 m
or

eo
ve

r, 
th

at
 th

er
e 

w
as

 n
o 

vi
ol

at
io

n 
of

 
th

e 
A

nt
i-

D
um

m
y 

L
aw

. F
ur

th
er

 a
ss

er
ts

 th
at

 g
oo

d 
fa

ith
 a

ls
o 

ap
pl

ie
s 

to
 R

es
po

nd
en

t’s
 c

on
du

ct
. 

To
ki

os
 T

ok
el

és
 v

 U
kr

ai
ne

A
w

ar
d


-J

ul
-




M
ic

ha
el

 M
us

ti
ll 

(P
)

D
an

ie
l P

ri
ce

 (C
)

Pi
er

o 
B

er
na

rd
in

i (
R

)

D
is

m
is

se
s 

R
es

po
nd

en
t’s

 fu
rt

he
r 

ob
je

ct
io

n 
to

 ju
ri

sd
ic

ti
on

. 
D

is
m

is
se

s 
C

la
im

an
t’s

 c
la

im
s 

un
de

r 
A

rt
ic

le
s 

,
 

 a
nd

 
 o

f t
he

 
Li

th
ua

ni
a-

U
kr

ai
ne

 B
IT

.

C
on

te
nd

s 
th

at
 R

es
po

nd
en

t b
re

ac
he

d 
fa

ir
 a

nd
 e

qu
it

ab
le

 
tr

ea
tm

en
t o

bl
ig

at
io

ns
 in

 A
rt

ic
le

 
 o

f t
he

 B
IT

. A
gr

ee
s 

on
 th

e 
ap

pl
ic

ab
le

 s
ta

nd
ar

d,
 b

ut
 d

is
ag

re
es

 o
n 

th
e 

as
se

ss
m

en
t o

f t
he

 
ev

id
en

ti
ar

y 
re

co
rd

 (¶
 

).

U
PS

 v
 C

an
ad

a
A

w
ar

d 
on

 th
e 

M
er

it
s


-M

ay
-




K
en

ne
th

 K
ei

th
 (P

)
R

on
al

d 
A

. C
as

s 
(C

)
L

. Y
ve

s 
Fo

rt
ie

r 
(R

)

D
is

m
is

se
s 

th
e 

cl
ai

m
 in

 it
s 

en
ti

re
ty

 o
n 

th
e 

m
er

it
s.

D
is

ag
re

es
 th

at
 R

es
po

nd
en

t h
as

 n
ot

 v
io

la
te

d 
it

s 
na

ti
on

al
 

tr
ea

tm
en

t o
bl

ig
at

io
n 

un
de

r 
A

rt
ic

le
 


 

of
 N

A
FT

A
.

Si
ag

 v
 E

gy
pt

D
ec

is
io

n 
on

 Ju
ri

sd
ic

ti
on


-A

pr
-




D
av

id
 A

.R
. W

ill
ia

m
s 

(P
)

M
ic

ha
el

 P
ry

le
s 

(C
)

Fr
an

ci
sc

o 
O

rr
eg

o 
V

ic
uñ

a 
(R

)

U
ph

ol
ds

 ju
ri

sd
ic

ti
on

 o
ve

r 
cl

ai
m

s 
br

ou
gh

t b
y 

bo
th

 C
la

im
-

an
ts

, r
ul

in
g 

th
at

 M
r. 

Si
ag

 h
el

d 
It

al
ia

n 
na

ti
on

al
it

y 
at

 a
ll 

re
le

va
nt

 ti
m

es
, a

s 
w

as
 M

s.
 V

ec
ch

i. 
R

ej
ec

ts
 R

es
po

nd
en

t’s
 

ob
je

ct
io

ns
 to

 ju
ri

sd
ic

ti
on

 th
at

 th
er

e 
di

d 
no

t e
xi

st
 a

n 
in

ve
st

-
m

en
t.

D
is

ag
re

es
 w

ith
 r

es
pe

ct
 to

 th
e 

m
aj

or
it

y 
fi n

di
ng

 r
eg

ar
di

ng
 

M
r. 

Si
ag

’s 
na

ti
on

al
it

y,
 a

rg
ui

ng
 th

at
 h

e 
is

 a
n 

in
el

ig
ib

le
 C

la
im

-
an

t a
s 

he
 m

ai
nt

ai
ne

d 
Eg

yp
ti

an
 n

at
io

na
lit

y 
at

 th
e 

re
le

va
nt

 
ti

m
es

 a
nd

 d
id

 n
ot

 m
ai

nt
ai

n 
It

al
ia

n 
na

ti
on

al
it

y.

E
as

te
rn

 S
ug

ar
 v

 C
ze

ch
 

R
ep

ub
lic

Pa
rt

ia
l A

w
ar

d


-M
ar

-




Pi
er

re
 K

ar
re

r 
(P

)
R

ob
er

t V
ol

te
rr

a 
(C

)
Em

m
an

ue
l G

ai
lla

rd
 (R

)

A
cc

ep
ts

 ju
ri

sd
ic

tio
n.

A
w

ar
ds

 C
la

im
an

t €


.
 m

ill
io

n 
be

ca
us

e 
R

es
po

nd
en

t’s
 

� 
ir

d 
Su

ga
r 

D
ec

re
e 

vi
ol

at
ed

 th
e 

N
et

he
rl

an
ds

-C
ze

ch
 a

nd
 

Sl
ov

ak
 B

IT
. H

ol
ds

 th
at

 th
e 

Fi
rs

t a
nd

 S
ec

on
d 

Su
ga

r 
D

ec
re

es
 

an
d 

re
la

te
d 

co
nd

uc
t d

id
 n

ot
 v

io
la

te
 th

e 
B

IT
.

A
rg

ue
s 

th
at

 th
e 

Fi
rs

t a
nd

 S
ec

on
d 

Su
ga

r 
D

ec
re

es
 a

nd
 r

el
at

ed
 

co
nd

uc
t o

f t
he

 R
es

po
nd

en
t v

io
la

te
d 

A
rt

ic
le

 
.

 o
f t

he
 B

IT
.



840

IV Making and Applying Investment and Trade Law

Si
em

en
s 

v 
A

rg
en

ti
na

A
w

ar
d

-
Fe

b-




A
nd

ré
s 

R
ig

o 
Su

re
da

 (P
)

C
ha

rl
es

 N
. B

ro
w

er
 (C

)
D

om
in

go
 B

el
lo

 Ja
ne

ir
o 

(R
)

A
w

ar
ds

 C
la

im
an

t U
S$

.
 

m
ill

io
n 

on
 a

cc
ou

nt
 o

f R
es

po
n-

de
nt

’s 
br

ea
ch

es
 o

f o
bl

ig
at

io
ns

 r
el

at
ed

 to
 e

xp
ro

pr
ia

ti
on

 
(A

rt
ic

le
 

(
) o

f t
he

 A
rg

en
ti

na
-G

er
m

an
y 

B
IT

), 
fa

ir
 a

nd
 

eq
ui

ta
bl

e 
tr

ea
tm

en
t a

nd
 fu

ll 
pr

ot
ec

ti
on

 a
nd

 le
ga

l s
ec

ur
it

y 
(A

rt
ic

le
s 

(
)

 a
nd

 
(

) o
f t

he
 B

IT
) a

nd
 a

rb
it

ra
ry

 m
ea

su
re

s 
(A

rt
ic

le
 

(
) o

f t
he

 B
IT

).
A

llo
ca

te
s 

co
st

s 


%
 to

 R
es

po
nd

en
t a

nd
 

%
 to

 C
la

im
an

t.

A
rg

ue
s 

th
at

 th
e 

T
ri

bu
na

l s
ho

ul
d 

ha
ve

 r
et

ai
ne

d 
an

 in
de

pe
n-

de
nt

 e
xp

er
t f

or
 th

e 
va

lu
at

io
n 

of
 th

e 
da

m
ag

es
 to

 C
la

im
an

t, 
as

 h
ad

 b
ee

n 
re

qu
es

te
d 

by
 R

es
po

nd
en

t. 
A

ls
o 

co
nt

en
ds

 th
at

 c
os

ts
 o

f a
rb

it
ra

ti
on

 s
ho

ul
d 

ha
ve

 b
ee

n
 

al
lo

ca
te

d 
eq

ua
lly

.

B
er

sc
ha

de
r 

v 
R

us
si

a
A

w
ar

d,
-

A
pr

-




B
en

gt
 S

jö
va

ll 
(P

)
To

dd
 W

ei
le

r 
(C

)
Se

rg
ei

 L
eb

ed
ev

 (R
)

D
is

m
is

se
s 

cl
ai

m
s 

fo
r 

la
ck

 o
f j

ur
is

di
ct

io
n 

un
de

r 
th

e 
B

el
gi

um
/

Lu
xe

m
bo

ur
g-

R
us

si
a 

B
IT

.
A

rg
ue

s 
th

at
 R

es
po

nd
en

t’s
 p

re
lim

in
ar

y 
ob

je
ct

io
ns

 s
ho

ul
d 

ha
ve

 b
ee

n 
di

sm
is

se
d 

an
d 

th
at

 th
e 

pa
rt

ie
s 

sh
ou

ld
 h

av
e 

be
en

 
or

de
re

d 
to

 p
ro

ce
ed

 to
 a

 h
ea

ri
ng

 o
f t

he
 m

er
it

s 
of

 th
e 

cl
ai

m
.

En
C

an
a 

v 
Ec

ua
do

r 
A

w
ar

d
-

Fe
b-




Ja
m

es
 C

ra
w

fo
rd

 (P
)

H
or

ac
io

 G
ri

ge
ra

 N
aó

n 
(C

)
J. 

C
hr

is
to

ph
er

 �
 o

m
as

 (R
)

H
ol

ds
 th

at
 c

la
im

s 
w

er
e 

ou
ts

id
e 

of
 ju

ri
sd

ic
ti

on
, e

xc
ep

t 
ex

pr
op

ri
at

io
n 

cl
ai

m
s 

un
de

r 
A

rt
ic

le
 V

II
I o

f t
he

 C
an

ad
a-

Ec
-

ua
do

r 
B

IT
. D

is
m

is
se

s 
cl

ai
m

s 
ba

se
d 

on
 A

rt
ic

le
 V

II
I, 

fi n
di

ng
 

th
at

 th
er

e 
w

as
 n

o 
ex

pr
op

ri
at

io
n 

w
ith

 r
es

pe
ct

 to
 th

e 
ri

gh
t t

o 
V

A
T

 r
ef

un
ds

 u
nd

er
 E

cu
ad

or
 la

w
.

A
rg

ue
s 

th
at

 c
on

du
ct

 a
tt

ri
bu

ta
bl

e 
to

 R
es

po
nd

en
t h

ad
 e

xp
ro

-
pr

ia
te

d 
C

la
im

an
t’s

 r
et

ur
ns

 o
n 

it
s 

in
ve

st
m

en
t i

n 
br

ea
ch

 o
f 

A
rt

ic
le

 V
II

I o
f t

he
 B

IT
.

Sa
lin

i v
 Jo

rd
an

A
w

ar
d


-J

an
-




G
ilb

er
t G

ui
lla

um
e 

(P
)

B
er

na
rd

o 
C

re
m

ad
es

 (C
)

Ia
n 

Si
nc

la
ir

 (R
)

D
is

m
is

se
s 

C
la

im
an

t’s
 c

la
im

s 
fo

r 
la

ck
 o

f a
n 

ag
re

em
en

t b
in

d-
in

g 
on

 it
 a

nd
 R

es
po

nd
en

t.
A

llo
ca

te
s 

co
st

s 
eq

ua
lly

 b
et

w
ee

n 
th

e 
pa

rt
ie

s.

D
is

ag
re

es
 o

n 
th

e 
co

st
 d

ec
is

io
n 

on
ly

. A
rg

ue
s 

th
at

 th
e 

co
st

s 
an

d 
ex

pe
ns

es
 o

f t
he

 T
ri

bu
na

l d
ur

in
g 

th
e 

m
er

it
s 

ph
as

e 
sh

ou
ld

 b
e 

in
 th

e 
pr

op
or

ti
on

 o
f o

ne
-t

hi
rd

 to
 th

e 
R

es
po

nd
en

t 
an

d 
tw

o-
th

ir
ds

 to
 th

e 
C

la
im

an
t, 

w
ith

 e
ac

h 
Pa

rt
y 

be
ar

in
g 

it
s 

ow
n 

co
st

s.

� 
un

de
rb

ir
d 

v 
M

ex
ic

o
A

rb
itr

al
 A

w
ar

d


-J
an

-




A
lb

er
t J

an
 v

an
 d

en
 B

er
g 

(P
)

� 
om

as
 W

. W
al

de
 (C

)
A

gu
st

ín
 P

or
ta

l A
ri

os
a 

(R
)

D
is

m
is

se
s 

cl
ai

m
s 

in
 th

ei
r 

en
ti

re
ty

, fi
 n

di
ng

 th
at

 R
es

po
nd

en
t 

ha
d 

no
t b

re
ac

he
d 

A
rt

ic
le

s 



, 


 

or
 


 

of
 N

A
FT

A
. 

A
llo

ca
te

s 
co

st
s 


%

 to
 C

la
im

an
t a

nd
 

%
 to

 R
es

po
nd

en
t.

C
on

te
nd

s 
th

at
 A

rt
ic

le
s 




 a
nd

 


 
of

 N
A

FT
A

 
w

er
e 

br
ea

ch
ed

 a
nd

 w
ou

ld
 h

av
e 

aw
ar

de
d 

as
 d

am
ag

es
 

U
S$


,


 

ve
rs

us
 U

S$
 


 m

ill
io

n 
cl

ai
m

ed
 (¶

 


). 
D

is
-

ag
re

es
 a

ls
o 

on
 th

e 
al

lo
ca

ti
on

 o
f c

os
ts

.

A
gu

as
 d

el
 T

un
ar

i v
 B

ol
iv

ia
D

ec
is

io
n 

on
 R

es
po

nd
en

t’s
 

O
bj

ec
ti

on
s 

to
 Ju

ri
sd

ic
ti

on


-O
ct

-




D
av

id
 C

ar
on

 (P
)

H
en

ri
 C

. A
lv

ar
ez

 (C
)

Jo
se

 L
ui

s 
A

lb
er

ro
-S

em
er

en
a 

(R
)

R
ej

ec
ts

 R
es

po
nd

en
t’s

 tw
o 

ob
je

ct
io

ns
 to

 ju
ri

sd
ic

ti
on

 r
el

at
in

g 
to

 s
co

pe
 o

f c
on

se
nt

 to
 a

rb
it

ra
ti

on
 u

nd
er

 th
e 

B
ol

iv
ia

-N
et

h-
er

la
nd

s 
B

IT
 a

nd
 r

el
at

in
g 

to
 w

he
th

er
 th

e 
C

la
im

an
t, 

a 
B

ol
iv

-
ia

n 
co

m
pa

ny
, w

as
 c

on
tr

ol
le

d 
di

re
ct

ly
 o

r 
in

di
re

ct
ly

 b
y 

D
ut

ch
 

na
ti

on
al

s 
as

 r
eq

ui
re

d 
by

 th
e 

B
IT

. D
en

ie
d 

R
es

po
nd

en
t’s

 
re

qu
es

ts
 fo

r 
pr

od
uc

ti
on

 o
f e

vi
de

nc
e 

re
la

ti
ng

 to
 o

w
ne

rs
hi

p 
an

d 
co

nt
ro

l o
ve

r 
C

la
im

an
t.

C
on

te
nd

s 
th

at
 th

e 
di

sp
ut

e 
is

 o
ut

si
de

 th
e 

sc
op

e 
of

 c
on

se
nt

 
un

de
r 

th
e 

B
IT

 a
nd

 th
at

 th
e 

C
la

im
an

t w
as

 n
ot

 c
on

tr
ol

le
d 

by
 

D
ut

ch
 n

at
io

na
ls

. D
is

ag
re

es
 a

ls
o 

on
 th

e 
m

aj
or

it
y’

s 
de

ni
al

 o
f 

pr
od

uc
ti

on
 o

f e
vi

de
nc

e.



841

42 Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration
Eu

re
ko

 v
 P

ol
an

d
Pa

rt
ia

l A
w

ar
d


-A

ug
-




L
. Y

ve
s 

Fo
rt

ie
r 

(P
)

St
ep

he
n 

Sc
hw

eb
el

 (C
)

Je
rz

y 
R

aj
sk

i (
R

)

H
ol

ds
 th

at
 R

es
po

nd
en

t h
ad

 b
re

ac
he

d 
it

s 
ob

lig
at

io
ns

 u
nd

er
 

A
rt

ic
le

s 
.

,
 

.
 a

nd
 

 o
f t

he
 N

et
he

rl
an

ds
-P

ol
an

d 
B

IT
.

A
rg

ue
s 

th
at

 th
e 

di
sp

ut
e 

is
 e

nt
ir

el
y 

of
 a

 c
on

tr
ac

tu
al

 n
at

ur
e 

an
d 

th
at

 th
er

e 
is

 n
o 

gr
ou

nd
 w

hi
ch

 c
ou

ld
 e

nt
itl

e 
C

la
im

an
t t

o 
pr

ot
ec

ti
on

 u
nd

er
 th

e 
B

IT
, a

nd
 h

en
ce

 th
e 

R
es

po
nd

en
t c

ou
ld

 
no

t h
av

e 
br

ea
ch

ed
 a

ny
 o

f A
rt

ic
le

s 
.

,
 

.
 o

r 
 

of
 th

e 
B

IT
.

M
itc

he
ll 

v 
C

on
go

A
w

ar
d

-
Fe

b-





A
nn

ul
le

d 
by

 A
d 

H
oc

 
C

om
m

itt
ee

 o
n 

 
N

ov
em

-
be

r 



 o

n 
th

e 
gr

ou
nd

s 
of

 la
ck

 o
f j

ur
is

di
ct

io
n

 

A
nd

re
as

 B
uc

he
r 

(P
)

M
ar

c 
L

al
on

de
 (C

)
Ya

w
ov

i A
gb

oy
ib

o 
(R

)

D
ec

la
re

s 
to

 h
av

e 
ju

ri
sd

ic
ti

on
.

Fi
nd

s 
ex

pr
op

ri
at

io
n 

un
de

r 
A

rt
ic

le
 II

I o
f t

he
 C

on
go

-U
S 

B
IT

. 
A

w
ar

ds
 C

la
im

an
t a

s 
co

m
pe

ns
at

io
n 

U
S$

 


,


.
[A

w
ar

d 
no

t p
ub

lis
he

d;
 in

fo
rm

at
io

n 
de

ri
ve

d 
fr

om
 A

nn
ul

-
m

en
t D

ec
is

io
n.

]

D
is

se
nt

in
g 

O
pi

ni
on

 is
 n

ot
 p

ub
lis

he
d.

SG
S 

v 
Ph

ili
pp

in
es

D
ec

is
io

n 
of

 th
e 

T
ri

bu
na

l 
on

 O
bj

ec
ti

on
s 

to
 Ju

ri
s-

di
ct

io
n


-J

an
-




A
hm

ed
 S

. E
l-

K
os

he
ri

 (P
)

A
nt

on
io

 C
ri

ve
lla

ro
 (C

)
Ja

m
es

 C
ra

w
fo

rd
 (R

)

U
ph

ol
ds

 ju
ri

sd
ic

ti
on

 o
ve

r 
th

e 
cl

ai
m

s 
un

de
r 

A
rt

ic
le

 V
II

I(
)

 
(u

m
br

el
la

 c
la

us
e)

 o
f t

he
 P

hi
lip

pi
ne

s-
Sw

is
s 

B
IT

. 
D

is
m

is
se

s 
th

e 
cl

ai
m

 u
nd

er
 A

rt
ic

le
 V

I (
ex

pr
op

ri
at

io
n)

 o
f t

he
 

B
IT

. S
ta

ys
 th

e 
ar

bi
tr

at
io

n,
 p

en
di

ng
 a

 d
ec

is
io

n 
on

 a
 c

on
tr

ac
-

tu
al

 m
at

te
r 

by
 th

e 
fo

ru
m

 a
s 

co
nt

ra
ct

ua
lly

 a
gr

ee
d.

 

D
is

ag
re

es
 th

at
 th

e 
ar

bi
tr

at
io

n 
pr

oc
ee

di
ng

s 
sh

ou
ld

 b
e 

st
ay

ed
 

pe
nd

in
g 

a 
de

ci
si

on
 o

n 
th

e 
co

nt
ra

ct
ua

l d
is

pu
te

 b
y 

th
e 

co
n-

tr
ac

tu
al

ly
 a

gr
ee

d 
fo

ru
m

.

C
M

E 
v 

C
ze

ch
 R

ep
ub

lic
Fi

na
l A

w
ar

d


-M
ar

-



(S

ee
 a

ls
o 

Pa
rt

ia
l A

w
ar

d 
of

 


 S
ep

te
m

be
r 




 b
el

ow
)

W
ol

fg
an

g 
K

uh
n 

(P
)

St
ep

he
n 

Sc
hw

eb
el

 (C
)

Ia
n 

B
ro

w
nl

ie
 (R

)

A
w

ar
ds

 C
la

im
an

t U
S$


.

 
m

ill
io

n.
 R

ul
es

 th
at

 “j
us

t”
 

co
m

pe
ns

at
io

n 
un

de
r 

th
e 

B
IT

 a
nd

 in
te

rn
at

io
na

l l
aw

 is
 fa

ir
 

m
ar

ke
t v

al
ue

 a
nd

 a
pp

lie
s 

th
e 

D
FC

 m
et

ho
d.

C
on

te
nd

s 
th

at
 th

e 
st

an
da

rd
 o

f “
ju

st
” 

co
m

pe
ns

at
io

n 
is

 n
ot

 
fa

ir
 m

ar
ke

t v
al

ue
 b

ut
 s

ho
ul

d 
be

 s
ub

je
ct

 to
 le

gi
ti

m
at

e 
ex

pe
c-

ta
ti

on
s 

an
d 

ac
tu

al
 c

on
di

ti
on

s.
 A

rg
ue

s 
th

at
 in

 th
e 

pr
es

en
t 

ca
se

 th
e 

bu
si

ne
ss

 p
la

n 
w

as
 b

es
t i

nd
ic

at
or

 o
f g

en
ui

ne
 v

al
ue

, 
co

m
pu

ti
ng

 it
 to

 b
e 

U
S$


.

 
m

ill
io

n.

Fe
ld

m
an

 v
 M

ex
ic

o
A

w
ar

d


-D
ec

-




K
on

st
an

ti
no

s 
D

. K
er

am
eu

s 
(P

)
D

av
id

 A
. G

an
tz

 (C
)

Jo
rg

e 
C

ov
ar

ru
bi

as
 B

ra
vo

 (R
)

D
is

m
is

se
s 

cl
ai

m
 b

as
ed

 o
n 

A
rt

ic
le

 


 
(e

xp
ro

pr
ia

ti
on

) o
f 

N
A

FT
A

. F
in

ds
 th

at
 R

es
po

nd
en

t h
ad

 b
re

ac
he

d 
A

rt
ic

le
 


 

(n
at

io
na

l t
re

at
m

en
t)

 o
f N

A
FT

A
.

A
w

ar
ds

 C
la

im
an

t 
.

 m
ill

io
n 

M
ex

ic
an

 P
es

os
 p

lu
s 

in
te

re
st

. 

A
rg

ue
s 

th
at

 th
er

e 
w

as
 n

o 
di

sc
ri

m
in

at
io

n 
or

 o
th

er
 v

io
la

ti
on

 
of

 A
rt

ic
le

 


 
of

 N
A

FT
A

.

SD
 M

ye
rs

 v
 C

an
ad

a
Fi

na
l A

w
ar

d


-D
ec

-



(S

ee
 a

ls
o 

Pa
rt

ia
l A

w
ar

d 
of

 


-N
ov

-


 
be

lo
w

)

J. 
M

ar
ti

n 
H

un
te

r 
(P

)
B

ry
an

 P
., 

Sc
hw

ar
tz

 (C
)

Ed
w

ar
d 

C
. C

hi
as

so
n 

(R
)

A
w

ar
ds

 C
la

im
an

t C
A

N
$


,


 a

s 
co

st
s 

of
 a

rb
it

ra
ti

on
 

w
ith

 in
te

re
st

.
C

on
te

nd
s 

th
at

 C
la

im
an

t s
ho

ul
d 

ha
ve

 b
ee

n 
aw

ar
de

d 
C

A
N

$
.

 m
ill

io
n 

as
 c

os
ts

 o
f a

rb
it

ra
ti

on
 w

ith
 in

te
re

st
.

M
ih

al
y 

v 
Sr

i L
an

ka
A

w
ar

d


-M
ar

-




So
m

po
ng

 S
uc

ha
ri

tk
ul

 (P
)

D
av

id
 S

ur
at

ga
r 

(C
)

A
nd

re
w

 R
og

er
s 

(R
)

D
ec

lin
es

 ju
ri

sd
ic

ti
on

 o
n 

ra
ti

on
e 

m
at

er
ia

e 
gr

ou
nd

s.
 F

in
ds

 
th

at
 c

er
ta

in
 a

gr
ee

m
en

ts
 d

id
 n

ot
 c

re
at

e 
bi

nd
in

g 
ob

lig
at

io
ns

 
up

on
 th

e 
R

es
po

nd
en

t a
nd

 th
at

 th
e 

ch
ar

ac
te

ri
za

ti
on

 o
f 

ce
rt

ai
n 

ex
pe

ns
es

 a
s 

pr
e-

in
co

rp
or

at
io

n 
ex

pe
nd

itu
re

s 
w

as
 

in
su

ffi  
ci

en
t p

ro
of

 th
at

 a
n 

“i
nv

es
tm

en
t”

 e
xi

st
ed

.

A
rg

ue
s 

th
at

 e
xp

en
di

tu
re

s 
co

ul
d 

am
ou

nt
 to

 a
n 

in
ve

st
m

en
t 

bu
t t

he
re

 w
as

 a
 la

ck
 o

f p
ro

of
 th

at
 th

e 
ex

pe
nd

itu
re

s 
ha

d 
be

en
 in

cu
rr

ed
 b

y 
a 

Sr
i L

an
ka

n 
co

m
pa

ny
 in

 w
hi

ch
 C

la
im

an
t 

ha
d 

a 
sh

ar
e.

 



842

IV Making and Applying Investment and Trade Law

C
M

E 
v 

C
ze

ch
 R

ep
ub

lic
Pa

rt
ia

l A
w

ar
d


-S

ep
-




(S
ee

 a
ls

o 
Fi

na
l A

w
ar

d 
of

 


-M
ar

-


 
ab

ov
e)

W
ol

fg
an

g 
K

uh
n 

(P
)

St
ep

he
n 

Sc
hw

eb
el

 (C
)

Ja
ro

sl
av

 H
an

dl
 (R

)

H
ol

ds
 th

at
 th

at
 R

es
po

nd
en

t b
re

ac
he

d 
A

rt
ic

le
s 

,
 

 a
nd

 
 o

f 
th

e 
C

ze
ch

 a
nd

 S
lo

va
k-

N
et

he
rl

an
ds

 B
IT

. 
D

ec
la

re
s 

th
at

 th
e 

R
es

po
nd

en
t i

s 
ob

lig
at

ed
 to

 r
em

ed
y 

th
e 

in
ju

ry
 p

ay
m

en
t o

f t
he

 fa
ir

 m
ar

ke
t v

al
ue

 o
f C

la
im

an
t’s

 
in

ve
st

m
en

t, 
to

 b
e 

de
te

rm
in

ed
 in

 a
 s

ec
on

d 
ph

as
e 

of
 th

e 
ar

bi
tr

at
io

n.

C
on

te
nd

s 
th

at
 th

er
e 

w
as

 n
o 

ju
ri

sd
ic

ti
on

 o
ve

r 
th

e 
di

sp
ut

e.
 

A
rg

ue
s 

th
at

 th
e 

C
la

im
an

t s
ho

ul
d 

no
t b

e 
pr

ot
ec

te
d 

by
 th

e 
B

IT
 b

ec
au

se
 th

e 
in

ve
st

m
en

t w
as

 m
ad

e 
pr

ev
io

us
ly

 b
y 

a 
G

er
m

an
 c

om
pa

ny
. 

D
is

ag
re

es
 o

n 
th

e 
ap

pr
ec

ia
ti

on
 o

f t
he

 fa
ct

ua
l r

ec
or

d 
an

d 
co

nt
en

ds
 th

at
 th

er
e 

w
as

 n
o 

vi
ol

at
io

n 
of

 a
ny

 p
ro

vi
si

on
 o

f 
th

e 
B

IT
.

W
en

a 
v 

Eg
yp

t 
A

w
ar

d
-

D
ec

-




M
on

ro
e 

Le
ig

h 
(P

)
Ib

ra
hi

m
 F

ad
la

lla
h 

(C
)

D
on

 W
al

la
ce

 Jr
. (

R
)

A
w

ar
ds

 C
la

im
an

t U
S$


.

 m
ill

io
n 

on
 th

e 
ba

si
s 

th
at

 
R

es
po

nd
en

t h
ad

 b
re

ac
he

d 
A

rt
ic

le
s 

 
an

d 
 

of
 th

e 
Eg

yp
t-

U
K

-B
IT

. A
w

ar
ds

 p
os

t-
aw

ar
d 

in
te

re
st

 a
t 

%
 c

om
po

un
de

d 
qu

ar
te

rl
y 

un
ti

l t
he

 d
at

e 
of

 p
ay

m
en

t.

� 
e 

fu
ll 

te
xt

 o
f t

he
 s

ep
ar

at
e 

st
at

em
en

t r
ea

ds
: “

Pr
of

es
so

r 
W

al
la

ce
 c

on
cu

rs
 in

 th
e 

T
ri

bu
na

l’s
 e

nt
ir

e 
aw

ar
d 

an
d 

is
 

pe
rs

ua
de

d 
th

at
 c

om
po

un
d 

in
te

re
st

 s
ho

ul
d 

be
 a

w
ar

de
d.

 
H

ow
ev

er
, h

e 
is

 n
ot

 p
er

su
ad

ed
 th

at
 c

om
po

un
di

ng
 s

ho
ul

d 
be

 q
ua

rt
er

ly
.”

SD
 M

ye
rs

 v
 C

an
ad

a
Pa

rt
ia

l A
w

ar
d


-N

ov
-




(S
ee

 a
ls

o 
Fi

na
l A

w
ar

d 
of

 


-D
ec

-


 
ab

ov
e)

J. 
M

ar
ti

n 
H

un
te

r 
(P

)
B

ry
an

 P
, S

ch
w

ar
tz

 (C
)

Ed
w

ar
d 

C
 C

hi
as

so
n 

(R
)

H
ol

ds
 th

at
 R

es
po

nd
en

t h
ad

 b
re

ac
he

d 
it

s 
ob

lig
at

io
ns

 u
nd

er
 

A
rt

ic
le

s 



 (n

at
io

na
l t

re
at

m
en

t)
 a

nd
 


 

(m
in

im
um

 
st

an
da

rd
 o

f t
re

at
m

en
t)

 o
f N

A
FT

A
. D

is
m

is
se

s 
cl

ai
m

s 
re

la
t-

in
g 

to
 A

rt
ic

le
s 




 (p
er

fo
rm

an
ce

 r
eq

ui
re

m
en

ts
) a

nd
 


 

(e
xp

ro
pr

ia
ti

on
) o

f N
A

FT
A

.
D

ec
la

re
s 

th
at

 R
es

po
nd

en
t i

s 
to

 p
ay

 C
la

im
an

t c
om

pe
ns

at
io

n
 

to
 b

e 
de

te
rm

in
ed

 in
 th

e 
se

co
nd

 s
ta

ge
 o

f t
he

 p
ro

ce
ed

in
gs

.

A
rg

ue
s 

th
at

 R
es

po
nd

en
t h

ad
 a

ls
o 

br
ea

ch
ed

 A
rt

ic
le

 


 
of

 
N

A
FT

A
.

W
as

te
 M

an
ag

em
en

t v
 

M
ex

ic
o 

I
A

rb
itr

al
 A

w
ar

d
-

Ju
n-




B
er

na
rd

o 
C

re
m

ad
es

 (P
)

K
ei

th
 H

ig
he

t (
C

)
Ed

ua
rd

o 
Si

qu
ei

ro
s 

T
. (

R
)

D
is

m
is

se
s 

ju
ri

sd
ic

ti
on

 b
ec

au
se

 o
f C

la
im

an
t’s

 fa
ilu

re
 to

 
pr

ov
id

e 
un

de
r 

A
rt

ic
le

 


(
)

(b
) o

f N
A

FT
A

 a
 w

ai
ve

r 
of

 th
e 

ri
gh

t t
o 

in
it

ia
te

 o
r 

co
nt

in
ue

 b
ef

or
e 

an
y 

tr
ib

un
al

 o
r 

co
ur

t, 
di

sp
ut

e 
se

tt
le

m
en

t p
ro

ce
ed

in
gs

 w
ith

 r
es

pe
ct

 to
 th

e 
m

ea
-

su
re

s 
ta

ke
n 

by
 th

e 
R

es
po

nd
en

t t
ha

t a
re

 a
lle

ge
dl

y 
in

 b
re

ac
h 

of
 N

A
FT

A
. 

D
is

ag
re

es
 w

ith
 th

e 
m

aj
or

it
y 

on
 th

e 
sc

op
e 

of
 A

rt
ic

le
 


 

an
d 

as
 to

 th
e 

in
te

rp
re

ta
ti

on
 o

f t
he

 w
ai

ve
r. 

A
ls

o 
di

sa
gr

ee
s 

th
at

 w
ai

ve
r 

go
es

 to
 ju

ri
sd

ic
ti

on
 r

at
he

r 
th

an
 to

 a
dm

is
si

bi
lit

y 
of

 th
e 

cl
ai

m
. 

O
pi

ne
s 

th
at

 th
e 

m
aj

or
it

y 
de

ci
si

on
 h

ad
 a

 “d
ra

st
ic

al
ly

 p
re

-
cl

us
iv

e 
eff

 e
ct

” 
(¶

 
) w

ith
 th

e 
re

su
lt 

th
at

 “t
he

 e
nt

ir
e 

N
A

FT
A

 
cl

ai
m

 h
as

 b
ee

n 
un

do
ne

” 
(¶

 
)

.
N

ot
e:

 S
ee

 W
as

te
 M

an
ag

em
en

t v
 M

ex
ic

o 
II

, D
ec

is
io

n 
of

 
 

Ju
ne

 


,
 d

is
cu

ss
ed

 in
 n

. 
 

su
pr

a.



843

42 Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration
Se

de
lm

ay
er

 v
 R

us
si

a
A

w
ar

d
-

Ju
l-




St
aff

 a
n 

M
ag

nu
ss

on
 (P

)
Ja

n 
Pe

te
r 

W
ac

hl
er

 (C
)

Iv
an

 Z
yk

in
 (R

)

U
ph

ol
ds

 ju
ri

sd
ic

ti
on

 in
 th

e 
ca

se
 w

he
re

 th
e 

G
er

m
an

 C
la

im
-

an
t c

ha
nn

el
ed

 c
er

ta
in

 in
ve

st
m

en
ts

 in
to

 R
us

si
a 

th
ro

ug
h 

an
 

A
m

er
ic

an
 c

om
pa

ny
 a

nd
 th

at
 th

e 
Pr

oc
ur

em
en

t D
ep

ar
tm

en
t 

of
 th

e 
Pr

es
id

en
t o

f t
he

 R
us

si
an

 F
ed

er
at

io
n 

w
as

 a
n 

ap
pr

op
ri

-
at

e 
or

ga
n 

to
 r

ep
re

se
nt

 th
e 

St
at

e 
as

 R
es

po
nd

en
t. 

A
w

ar
ds

 
C

la
im

an
t U

S$
.


 m

ill
io

n.

D
is

ag
re

es
 th

at
 th

e 
T

ri
bu

na
l h

as
 ju

ri
sd

ic
ti

on
 b

ec
au

se
 th

e 
G

er
m

an
y/

R
us

si
a 

B
IT

 d
oe

s 
no

t c
ov

er
 in

ve
st

m
en

ts
 c

ha
n-

ne
le

d 
th

ro
ug

h 
an

 A
m

er
ic

an
 e

nt
it

y 
an

d 
th

e 
Pr

oc
ur

em
en

t 
D

ep
ar

tm
en

t o
f t

he
 P

re
si

de
nt

 o
f t

he
 R

us
si

an
 F

ed
er

at
io

n
 

do
es

 n
ot

 r
ep

re
se

nt
 th

e 
R

us
si

an
 F

ed
er

at
io

n.
 B

ec
au

se
 th

e 
T

ri
bu

na
l “

la
ck

s 
th

e 
co

m
pe

te
nc

e 
to

 tr
y 

th
e 

ca
se

” 
th

er
e 

w
as

 
no

 n
ee

d 
to

 d
ea

l w
ith

 th
e 

fu
rt

he
r 

is
su

es
 (p

. 
).

A
M

T
 v

 Z
ai

re
A

w
ar

d


-F
eb

-




So
m

po
ng

 S
uc

ha
ri

tk
ul

 (P
)

H
er

ib
er

t G
ol

so
ng

 (C
)

K
éb

a 
M

ba
ye

 (A
pp

oi
nt

in
g 

A
u-

th
or

it
y)

Fi
nd

s 
th

at
 Z

ai
re

 (C
on

go
) i

s 
lia

bl
e 

fo
r 

da
m

ag
es

 c
au

se
d 

by
 lo

ot
in

g 
to

 C
la

im
an

t u
nd

er
 th

e 
U

S-
Z

ai
re

 B
IT

. A
w

ar
ds

 
C

la
im

an
t U

S$
 

m
ill

io
n 

as
 c

om
pe

ns
at

io
n.

G
ol

so
ng

 a
rg

ue
s 

th
at

 C
la

im
an

t s
ho

ul
d 

ha
ve

 p
re

va
ile

d 
on

 it
s 

cl
ai

m
 u

nd
er

 A
rt

ic
le

 IV
(

) o
f t

he
 B

IT
 c

on
ce

rn
in

g 
ex

pr
op

ri
a-

ti
on

, w
hi

ch
 th

e 
m

aj
or

it
y 

ha
d 

re
je

ct
ed

. M
ba

ye
 c

on
te

nd
s 

th
at

 U
S$

 
m

ill
io

n 
co

m
pe

ns
at

io
n 

ex
ce

ed
ed

 th
e 

in
ju

ri
es

 
su

st
ai

ne
d 

an
d 

w
ou

ld
 h

av
e 

aw
ar

de
d 

U
S$

 
m

ill
io

n.

SP
P 

v 
Eg

yp
t


-M

ay
-




Ed
ua

rd
o 

Jim
én

ez
 d

e 
A

ré
ch

ag
a 

(P
)

R
ob

er
t F

. P
ie

tr
ow

sk
i J

r. 
(C

)
M

oh
am

ed
 A

ni
m

 E
l M

ah
di

 (R
)

A
w

ar
ds

 C
la

im
an

t U
S$


.

 m
ill

io
n 

fo
r 

R
es

po
nd

en
t’s

 
br

ea
ch

es
 o

f t
he

 c
on

tr
ac

t a
nd

 a
pp

lic
ab

le
 la

w
.

D
is

se
nt

s 
on

 “t
he

 p
er

ce
pt

io
n 

of
 th

e 
fa

ct
s.”

 C
on

te
nd

s 
th

at
 th

e 
C

la
im

an
t w

as
 n

ot
 a

n 
in

ve
st

or
 u

nd
er

 th
e 

IC
SI

D
 C

on
ve

n-
ti

on
. A

ss
er

ts
 a

ls
o 

th
at

 th
er

e 
w

as
 n

o 
vi

ol
at

io
n 

of
 a

pp
lic

ab
le

 
la

w
. F

ur
th

er
 a

rg
ue

s 
th

at
 a

m
ou

nt
 o

f c
om

pe
ns

at
io

n 
sh

ou
ld

 
be

 r
ed

uc
ed

.

A
A

PL
 v

 S
ri

 L
an

ka
Fi

na
l A

w
ar

d


-J
un

-




A
hm

ed
 S

. E
l-

K
os

he
ri

 (P
)

B
er

th
ol

d 
G

ol
dm

an
 (C

)
Sa

m
ue

l K
.B

. A
sa

nt
e 

(R
)

A
w

ar
ds

 C
la

im
an

t U
S$




,


 fo
r 

R
es

po
nd

en
t’s

 v
io

la
ti

on
s 

of
 A

rt
ic

le
s 

 
an

d 
 

of
 th

e 
Sr

i L
an

ka
-U

K
 B

IT
.

A
rg

ue
s 

th
at

 th
e 

R
es

po
nd

en
t w

as
 n

ot
 li

ab
le

 a
s 

no
ne

 o
f t

he
 

pr
ov

is
io

ns
 o

f t
he

 B
IT

 w
er

e 
br

ea
ch

ed
.

K
lo

ck
ne

r 
v 

C
am

er
ou

n 
I


-O

ct
-




A
nn

ul
le

d 
by

 A
d 

H
oc

 
C

om
m

itt
ee

 o
n 


 M

ar
ch

 



 (r

el
yi

ng
 o

n 
di

ss
en

ti
ng

 
op

in
io

n)

Ed
ua

rd
o 

Jim
en

ez
 d

e 
A

ré
ch

ag
a 

(P
)

W
ill

ia
m

 D
. R

og
er

s 
(C

)
D

om
in

iq
ue

 S
ch

m
id

t (
R

)

U
ph

ol
ds

 ju
ri

sd
ic

ti
on

 fi 
nd

in
g 

th
at

 a
n 

IC
C

 a
rb

it
ra

ti
on

 
cl

au
se

 in
 a

 r
el

at
ed

 a
gr

ee
m

en
t w

as
 n

ot
 a

 b
ar

 to
 ju

ri
sd

ic
ti

on
. 

D
is

m
is

se
s 

C
la

im
an

t’s
 c

la
im

 fo
r 

th
e 

ba
la

nc
e 

of
 th

e 
pr

ic
e 

of
 

su
pp

ly
in

g 
a 

fa
ct

or
y 

in
 it

s 
en

ti
re

ty
 o

n 
gr

ou
nd

s 
of

 C
la

im
an

t’s
 

fa
ilu

re
 o

f c
on

tr
ac

tu
al

 p
er

fo
rm

an
ce

.

“�
 e

 u
nd

er
si

gn
ed

 is
 u

nd
er

 a
 d

ut
y 

to
 g

iv
e 

a 
di

ss
en

ti
ng

 
op

in
io

n.
 H

e 
fe

el
s 

th
at

 th
e 

A
w

ar
d 

re
lie

s 
on

 a
 m

is
ta

ke
n 

as
-

se
ss

m
en

t o
f t

he
 fa

ct
s 

an
d 

do
cu

m
en

ts
 s

ub
m

itt
ed

 to
 th

e 
A

rb
it

ra
l T

ri
bu

na
l.”

 D
is

ag
re

es
 w

ith
 v

ir
tu

al
ly

 e
ve

ry
 a

sp
ec

t o
f 

th
e 

m
aj

or
it

y.
 P

ub
lis

he
d 

in
 

 A
rb

. I
nt

. 


 (


)




