10/12/23, 11:31 AM 2nd Circ. Reinsurance Ruling Correctly Applied English Law - Law360

@ LAW360

Portfolio Media. Inc. | 230 Park Avenue, 7th Floor | New York, NY 10169 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

2nd Circ. Reinsurance Ruling Correctly Applied
English Law

By Peter Chaffetz and Andrew Poplinger (June 15, 2023, 5:34 PM EDT)

In a recent Law360 guest article, our friend and well-known English
insurance solicitor Chris Foster, argued that English facultative reinsurers
should not be required to pay their share of an American cedent's all sums
settlement, because English law does not recognize the all sums principle.

According to the article, the U.S. Court of Appeals for the Second Circuit's
ruling to the contrary in The Insurance Company of the State of Pennsylvania
v. Equitas Insurance Limited misapplied English law and is therefore wrongly
decided.[1]

We respectfully disagree with the article's analysis and conclusion. In the
interests of full disclosure, we were counsel to ICSOP in the case at issue.

In ICSOP, the ceding company, ICSOP, had paid the full limits of a three-year
policy to settle its insured's environmental liabilities that had accrued over a
period of 40 years.

The policy was governed by the law of Hawaii, one of several American
jurisdictions that apply the all sums approach, under which third-party liability
insurance is construed to cover all liability — based on the insuring clause's
reference to "all sums" — arising over a period of years out of an indivisible
process of environmental contamination, as long as any part of that
contamination occurred during the policy period.

Equitas, the successor in interest to Lloyd's of London syndicates, which had Andrew Poplinger
issued two facultative certificates reinsuring the ICSOP policy, had denied the claim, but the Second
Circuit affirmed summary judgment in favor of ICSOP, holding that, as a matter of English law, the
English law reinsurance certificates were back to back, i.e., concurrent, with the ICSOP policy they
reinsured. Therefore, although the reinsurance was governed by English law, Equitas had to cover
the loss in accordance with Hawaii law governing the underlying policy.

There was no dispute that the reinsurance contracts were governed by English law. Therefore, the
task before the Second Circuit was to predict how the U.K. Supreme Court — formerly the House of
Lords — would have decided the issue.

Noting that the Second Circuit conducted its own research into English case law not cited by either
party, the article argues that the court missed a key English Court of Appeals precedent — Equitas v.
Municipal Mutual Insurance — that should have led it to reach the opposite conclusion.[2]

As we explain below, the unanimous Second Circuit decision is entirely consistent with English law.
Its limited reliance on the English cases the article discusses was apt, and the Equitas v. MMI
decision that the article says the court failed to consider — to the extent it is relevant at all—
supports rather than undermines the Second Circuit's conclusion.

The Dispute and Decision in ICSOP

Equitas did not dispute that Hawaii law applied the all sums rule, nor that it was reasonable for
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ARIAS.U.S.

Statement of Financial Position
as of June 30, 2023

Assets:

Cash & U.S. Treasuries S 764,120
Prepaid Conference Expenses 83,180
Total Assets S 847,300

Liabilities and Net Assets:

Unrestricted Net Asset 847,300

Total Liabilities & Net Assets S 847,300
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ARIASeU.S.
Receipts & Disbursements

For the Year Ended June 30, 2023

Revenue Actual Budget O(U)
Conferences S 677,805 S 668,000 S 9,805
Training Seminars 28,500 60,550 (32,050)
Member Dues & Other 245,820 222,625 23,195
Interest Income on Inv. 19,349 0 19,349
Totals 971,474 951,175 20,299
Disbursements
Conferences 490,747 508,209 (17,462)
Non-conference 343,715 408,625 (64,910)
Total Disbursements 834,462 916,834 (82,372)
Change in Net Assets 137,012 S 34,341 S 102,671
Net Assets, Beg. of year 710,288

Net Assets, End of year S 847,300
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ARIASeU.S.
Summary of Non-Conference Disbursements

For the Fiscal Year Ended June 30, 2023

Actual Budget O(V)
Administration S214,695 $240,000 S (25,305)
Credit Card Fees 29,858 25,000 4,858
Printing & Postage 523 750 (227)
Insurance 25,178 25,000 178
Audit Fees 19,989 20,000 (11)
Quarterly Magazine 12,323 22,000 (9,677)
Supplies & Telephone 650 1,250 (600)
Website & Computer 10,483 14,500 (4,017)
Accounting & Prof Fees 21,728 23,500 (1,772)
Other (bank charges $4,944, board
expenses $1,156, MCl Transition $2,188) 8;288 36;625 (28r337)
Total Disbursements S343,715 S408,625 S (64,910)
CARIASL
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ARIASeU.S.

Draft Budgeted Receipts and Disbursements
For the Fiscal Year Ending June 30, 2024

FY2023 FY2024
Actual Draft Budget
Receipts:
Conferences S 677,805 S 696,550
Training/Seminars 28,500 30,000
Membership Fees 245,820 237,500
Interest Income on Inv. 19,349 15,000
Total 971,474 979,050
Disbursements:
Conferences 490,747 516,500
Non-Conference 343,715 437,700
Total 834,462 954,200
Increase (Decrease)
to Net Assets S 137,012 S 24,850
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ARIAS-U.S.
Commitments to Hotels through 2024
Summary as of June 30, 2023

New York Hilton — Fall 2023 $ 48,180
Fairmont El San Juan — Spring 2024 $ 20,000

New York Hilton — Fall 2024 $ 15,000

Total Prepaid conference expenses $ 83,180
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ICSOP to settle with its insured on that basis. Instead, Equitas claimed that it had no obligation to
pay its share of the loss because the reinsurance was governed by English law, which did not
recognize the all sums rule.

Equitas acknowledged that, under English law, it is generally accepted that facultative reinsurance
written on an as-original basis — incorporating the terms of the underlying policy — is presumed to
be back to back with the underlying policy, such that the scope of reinsurance coverage is
coextensive with the scope of coverage under the law governing the underlying policy, even if English
law would take a different view.

However, Equitas argued that the back-to-back presumption cannot apply to bind an English
reinsurer to a U.S. cedent's all sums settlement, because the policy period is fundamental under
English law, and the all sums rule requires insurers and reinsurers to pay for losses occurring outside
the coverage period of their contracts. In Equitas' words, the all sums rule was anathema to English
law, and could never apply under an English law reinsurance contract, regardless of whether the
reinsurance was otherwise back to back.

Alternatively, Equitas argued that the back-to-back presumption was inapplicable to this case,
because Hawaii did not adopt the all sums rule until after the reinsurance was bound, and therefore,
even if the reinsurers knew they were reinsuring a Hawaii law risk, they did not know that Hawaii
would later adopt the all sums rule.

Equitas relied principally on the House of Lords' decision in Wasa International Insurance. Co. Ltd. v.
Lexington Insurance Co., which held that, under the facts of that case, English reinsurance contracts,
although written as original, did not cover the cedent's payment for 40 years of environmental
contamination under a policy determined to be subject to Pennsylvania's all sums rule.[3]

The Second Circuit rejected Equitas' interpretation of Wasa. It concluded that the reason the House
of Lords found the back-to-back presumption to be rebutted in Wasa was that the underlying policy in
that case did not specify a governing law, and the reinsurers could not otherwise have anticipated at
the time of contracting that the policy would ultimately be governed by Pennsylvania law and its all
sums rule.

The present case was distinguishable because the ICSOP policy included an express Hawaii choice-of-
law provision, and therefore the reinsurers knew at the outset that they were reinsuring a Hawaii law
risk. Whether it was sensible for the House of Lords to make the presence or absence of a governing
law clause the basis for its ruling in Wasa is a separate question on which the Second Circuit did not
comment.

The Second Circuit further held that Wasa did not stand for the proposition that the period of cover is
fundamental. The principal basis for this conclusion was that one judge in Wasa, Lord Simon Brown,
stated explicitly in a short, separate opinion that the case should have been decided on that basis,
but no other judge joined in that opinion. Rather the two Lords whose opinions gained support from a
majority of the five-judge panel relied on the choice-of-law issue.

Finally, the court also rejected Equitas' change-in-law theory, again relying principally on Wasa,
where the majority opinions noted that it was elementary that insurers and reinsurers alike take the
risk of changes in the law.

The court succinctly summarized its conclusion: "We do not believe that the United Kingdom
Supreme Court would condition [the back-to-back] presumption on the importance of a policy term
or the predictability of how a foreign court might later interpret that term."

The Second Circuit's Reliance on English Authorities Not Cited by the Parties

Reflecting the seriousness with which the Second Circuit panel took its responsibility to assess the
likely outcome under English law, and in particular to assess Equitas' contention that the period of
cover was so fundamental under English law as to defeat the back-to-back presumption, the court
reviewed developments in English law subsequent to Wasa, including two U.K, Supreme Court
decisions not cited in the briefs of either party.
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Those cases, Durham v. BAI (Run off) Ltd.[4] and International Energy Group Ltd. v. Zurich
Insurance PLC,[5] followed the passage of legislation that made employers jointly and severally liable
for the entire injury of any mesothelioma victim who was exposed to asbestos at the employer's
facility for any period of time, regardless of how many years that employee may have faced similar
exposure while working for other employers.

In Durham, the court held that insurers had to cover their policyholders' newly created joint-and-
several liability for mesothelioma claims, essentially changing the trigger of coverage under such
policies. Subsequently, in Zurich, the U.K. Supreme Court extended Durham to adopt a version of the
all sums rule, holding that insurers are jointly and severally liable for the entirety of their insured's
liability under the Compensation Act.

The Second Circuit observed that the adoption of the all sums rule in Zurich rebutted Equitas'
argument that the all sums rule was anathema to English law. The court explained the narrow basis
of its reliance on Zurich:

The point of our reliance on Zurich is that the case recognized a circumstance where an
insurer can be jointly and severally liable for the whole of the insured's tort liability even
though that liability might have accrued after the policy period's expiration. That
recognition defeats Equitas's argument that the all sums rule is anathema to English law.

The court again drew secondary support from Durham and Zurich for its conclusion that Equitas
assumed the same risk as ICSOP of changes in Hawaii law. It noted that in those cases, the U.K.
Supreme Court acknowledged "that the relevant policies were executed before the various legal
developments leading to those decision had occurred ... but that did not stop the Lords from imposing
liability on insurance carriers in [Durham] and joint-and-several liability upon insurance carries in
Zurich."

It would therefore be "incongruent to make the change-of-law point decisive here where it was not in
those cases."

The Second Circuit was careful to note that these cases were limited to the narrow context of
mesothelioma claims, and it was not suggesting that these cases predict that English law would
adopt a similar all sums rule in the context of long-tail environmental liability cases.

Equitas v. MMI Supports Second Circuit's Decision

This brings us to the article's principal criticism of the Second Circuit ruling: that the court
misconstrued English law because it failed to consider the MMI decision, in which the U.K. Court of
Appeal disallowed a ceding company's all sums allocation of its asbestos settlement to a reinsurer.
The article asserts that, "had the court been aware of [that] decision, it would and should have
reached the opposite view"

Initially, we note that after the article was published, the Second Circuit denied Equitas' petition for
rehearing based on the same theory — that the MMI decision, properly considered, would have
required an opposite ruling. The Second Circuit gave no reasons for that denial, but it is clear that
the MMI decision does not support the article's or Equitas' criticism of the Second Circuit ruling.

First, the MMI decision did not involve an underlying policy governed by foreign law, a fact at the
crux of both Wasa and ICSOP. In MMI, both the insurance and reinsurance at issue were governed by
English law. Rather, MMI turned entirely on whether the cedent, although having the right to present
its reinsurance claims on an all sums basis, following Zurich, acted in bad faith in doing so under the
facts of that case.

Specifically, MMI had issued 30 annual employers' liability policies, each of which, under Durham and
Zurich, covered 100% of all claims arising from any exposure to asbestos during the policy period.
Based on that all sums liability, MMI paid the full amount of the insured's liability for these claims.
But, it did so without allocating its payment across the 30 potentially responding annual policies.

However, when it came to the reinsurance cession of that loss, MMI ceded the entire claim arising
from multiple years of exposure to a single reinsurance year. By doing that, it avoided years with
high deductibles or insolvent reinsurers, thereby maximizing its reinsurance recovery. The court
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described that one-year allocation as "spiking."

The Court of Appeal held that: (1) as a matter of construction, the reinsurance contracts covered the
claims on the same all sums basis as the underlying insurance policies, i.e., they were back to back;
but (2) MMI's contractual discretion to allocate the claims on an all sums basis for reinsurance
purposes was subject to an implied limitation of good faith.

As former Lord Justice Andrew Leggatt explained in the MMI decision, "the justification for implying
this [good faith] term is that the implication is necessary to prevent the insurer's power to allocate
its loss among policy years from being abused."

The first of those holdings actually supports the result in ICSOP, because the only question before the
Second Circuit was whether the reinsurance should be construed as back to back with the ICSOP
policy. What the court did in MMI is entirely consistent with what the Second Circuit did in ICSOP.

Also, importantly, the Court of Appeal construed the insurance and reinsurance in MMI as back to
back, notwithstanding that the U.K. Supreme Court did not impose the all sums construction on
insurers until its ruling in Zurich, long after the insurance and reinsurance policies were bound. This
refutes the suggestion that the reinsurers' liability cannot be expanded by post-binding legal
developments.

The article's criticism of the Second Circuit's ruling in ICSOP illogically rests on the result of the
second holding in MM, i.e., rejection of the attempted reinsurance cession. But the reason for that
rejection was that MMI's right to present its reinsurance claims on an all sums basis was tempered by
an implied obligation of good faith, and that spiking the cession of claims that were covered by
multiple of MMI's policies to the single year that would yield the largest recovery was not in good
faith.

That reasoning is irrelevant to the dispute in ICSOP, where there were no such allocation issues,
because the reinsurance claim arose from a single policy and ICSOP presented the claim to its
reinsurers on the same basis on which it had settled with its policyholder.

Equitas conceded that ICSOP's settlement decision was reasonable, and its only argument against
payment was that the reinsurance should not be construed as back to back with the ICSOP policy. As

shown, on that issue, MMI actually confirms that the Second Circuit decision in ICSOP properly
construed English law.

Peter Chaffetz is a founding partner and Andrew Poplinger is a partner at Chaffetz Lindsey LLP.
Disclosure: Chaffetz and Poplinger were counsel to ICSOP in the case at issue.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is
for general information purposes and is not intended to be and should not be taken as legal advice.
[1] Case No. 20-3559-cv (2d Cir. May 22, 2023).

[2] [2019] WLR 613.

[3]1 [2010] 1 AC 210.

[4] [2012] UKSC 1.

[5] [2015] UKSC 33.
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2nd Circ. Reinsurance Ruling Misconstrues English
Law

By Christopher Foster (June 8, 2023, 3:17 PM EDT)

The U.S. Court of Appeals for the Second Circuit has considered whether,
under English law, a proportional reinsurance contract was back to back with
the underlying insurance that covered pollution losses on an all sums basis. In
this article, I discuss the judgment and how the decision has gone awry.

Introduction

There is a strong presumption in English law that a facultative proportional
reinsurance contract is to be construed on a back-to-back basis with the terms
of the underlying insurance, the parties' objective intention being to cover part
of the same risk as the underlying insurance.

Christopher Foster

This presumption has been of such strength as to change the English law

meaning of reinsurance terms, express or incorporated through a full reinsurance clause, to that of
the foreign law of the underlying insurance, the legal analysis being that the parties objectively
intended to use a foreign law dictionary at inception to interpret the reinsurance contract and thus
ensure it was back to back.

However, what if the reinsurance term is fundamental and has a settled meaning under English law,
such as a losses occurring during, or LOD, coverage trigger? And does it make a difference if the
foreign law has changed since inception, the law being treated as always having been such?

The majority in the well-known 2009 House of Lords decision in Wasa v. Lexington left these
questions open, resolving that case on the basis that the underlying governing law of Pennsylvania
was not discernible at the time of the reinsurance contract.[1]

The Second Circuit in the Insurance Company of the State of Pennsylvania v. Equitas Insurance Ltd.
has now sought to address these questions.[2]

In a thoughtful and balanced, but ultimately flawed, decision issued on May 22, the court found
that an English law-governed proportional reinsurance covering losses occurring during its policy
period did cover reinsurance losses occurring outside that period on the basis that this was the effect
of the underlying Hawaii law insurance, and even though no Hawaiian legal dictionary would have so
identified at reinsurance inception.

Facts

ICSOP provided umbrella liability insurance, written on an occurrence-based trigger, to the Dole Food
Co. for the period 1968-1971 and subject to the law of Hawaii. Part of that risk was facultatively
reinsured via a slip policy, albeit with J1 jacket, with a full reinsurance clause to what is now Equitas
Insurance Ltd. The parties proceeded on the basis that English law governed the reinsurance and, as
in Wasa, that the reinsurance cover was likewise written on a LOD basis.

Dole settled claims by homeowners in respect to a housing development, which had been polluted
over a continuous period of some 44 years starting in the 1960s. Hawaii is one of a humber of U.S.
states that has now adopted — subsequent to the reinsurance — what is termed the "all sums"
doctrine, a doctrine noted as "[surprising] to English eyes" by Judge Jonathan Mance in Wasa.
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While the pollution damage is divisible, occurring both before and for some considerable time after
the insurance period, the doctrine provides that the insurer is joint and severally liable to indemnify
up to its policy limits for all the damage on the basis the insuring clause provides it is liable to
indemnify for all sums for which the insured is itself liable.

Equitas refused to indemnify ICSOP other than on the basis of the relevant proportion of damage
actually occurring during the reinsurance period, arguing that this construction of the reinsurance
was fundamental to English law, with English law prorating continuing pollution damage across its
period.[3]

On the basis of the approach in Wasa, the presumption of back-to-back coverage should therefore be
overridden. Further, or in the alternative, there was in any event no Hawaiian law dictionary at the
time of the reinsurance contract on which an alternative construction of the reinsurance could be
based.

Decision

The Second Circuit set itself the task of resolving how the English Supreme Court would resolve the
reinsurance claim under English law.

The fundamental premise for its approach was its consideration by analogy of the "Fairchild enclave"
chain of authorities — relating to mesothelioma as a result of exposure to asbestos — which it
perceived by analogy established that the English courts had been prepared to adopt the all sums
approach in circumstances where the law on an employer's exposure had changed with retrospective
effect.

The Second Circuit therefore opined that while the position was not without doubt, the better view
was that the reinsurance would be construed under English law on a back-to-back basis in
accordance with Hawaii law as it stands today.

Analysis and Comment

It is necessary first to address the Fairchild enclave under English law, and the Second Circuit's view
on it.

Mesothelioma is an indivisible injury. In other words, material exposure to asbestos does not in itself
cause any injury at that time; it creates a risk of developing mesothelioma many years later at which
point all the injury is actually suffered. The injury is not proportionate to the extent of the exposure,
although the risk of injury is generally thought to be proportionate to materially the same exposure.

These facts historically rendered it difficult, if not impossible, for victims employed by a number of
employers to identify which had, on the balance of probabilities, actually caused their injury in fact.
Therefore, in 2002, in Fairchild v. Glenhaven Funeral Services Ltd., the House of Lords developed a
new and unique rule of causation in tort to permit recovery for claimants. Any employer that had
made a material contribution to the risk was to be treated as having actually caused it.[4]

However, in a later case in 2006, Barker v. Corus UK Ltd., the House of Lords decided as a matter of
common law that although an employer had caused the loss, it was only to be liable to the
proportionate extent to which it had exposed the employee to asbestos — as a quid pro quo for the
relaxation of ordinary rules of causation in relation to that employer.[5]

With the prospect of employees failing to recover in full, in particular due to employer insolvency,
Parliament immediately stepped in and enacted the Compensation Act 2006, reversing Barker and
making employers liable 100% for any exposure, prospectively where liability had not already been
established or settled.

At the insurance level, a number of employers' liability insurances are written with a damage/injury

occurring during trigger, and accordingly victims where employers no longer existed or were insolvent
faced a shortfall or failure in recovery.
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In Durham v. BAI (Run off) Ltd., a policy decision portrayed as an exercise in contractual
construction, the U.K. Supreme Court found, in 2012, that all employers' liability wording was to be
treated as having a damage/injury caused during trigger, i.e., an exposure-based trigger.[6]

Further, and more importantly, by a majority the Supreme Court found in International Energy Group
Ltd. v. Zurich Insurance Plc UK Branch in 2015 that the employers' liability insurer was liable to the
employer for 100% of the loss in each year of exposure, namely to the same extent as the employer
was liable to its victim.[7]

However, and creating a new right of contribution/recoupment, the insurer could recover from other
insurers — or indeed the employer if uninsured — on a proportionate basis.

The employers' liability insurances in IEG covered the employers' liability and, as noted in Wasa,
insurers generally take the risk of a change in law expanding the ambit of their insureds' liabilities,
and the benefit where liability is reduced.

The outcome protected victims, through placing the solvency risk of employers/insurers on insurers
themselves. However, even then three of the seven justices, led by Justice Jonathan Sumption,
dissented, and would have reverted to the common law position at the insurance level due to the
fundamental importance of the policy period of cover.

What, then, of the position at the reinsurance level? At that level, the policy decision of protecting
the position of victims of mesothelioma is no longer applicable. The reinsurance is not a type of
liability insurance of the insured but one of the underlying risk, and subject to the terms of the
reinsurance itself.

IEG created a significant debate in the reinsurance market for many years. If the reinsured was liable
for 100% of the loss in each year of exposure, could it not claim 100% from its reinsurers in a
particular year — what became known as "spiking"?

This issue was finally resolved in 2019 in Equitas v. Municipal Mutual Insurance.[8]

The Court of Appeal found that the IEG majority line of jurisprudence should not apply at the
reinsurance level and "we should revert to orthodoxy" in circumstance where the position of the
victim has been protected. The orthodoxy was that (1) insureds should not be able to elect which
insurance to recover under, and (2) the common law position as expressed in Barker.

Some judicial contortions were required to reach this result, with the court finding a term was to be
implied into reinsurance that reinsurance claims must be made in a manner that is rational, which in
this context meant

that they be presented by reference to each year's contribution to the risk, which will normally
be measured by reference to time on risk unless in the particular circumstances there is a good
reason (such as differing intensity of exposure) for some other basis of presentation.[9]

The strength of the period of cover issue is such that "all sums" is inapplicable, despite the fact that
the reinsured's own liability is established on such basis.

The Second Circuit, which appears to have engaged in its own research on English law, has
mistakenly overlooked this reinsurance decision, commenting that "[t]here is no reason to think [the
fundamental importance of a policy period] would stop that majority [in IEG] from imposing joint-
and-several liability on a reinsurer in the present circumstances either."[10]

On its own logic, had the court been aware of the MMI decision, it would and should have reached
the opposite view.

Would that be the correct decision regardless? The answer is that it would be. The key is that the
issue turns on a matter of policy construction of the reinsurance, where English law has not changed.
That is fundamentally different to a liability insurance where there is a change in law in relation to
the insured's duty.
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The risk still has to fall within the terms of the reinsurance. It is trite English law that contracts are
construed as at the date of their formation — see per Justice Lawrence Collins in Wasa[11] — and
matters occurring thereafter cannot affect their proper construction.[12]

There was simply no legal dictionary the parties could have looked at in Hawaii, or indeed anywhere
in the U.S., which would have identified all sums at the relevant time.[13] Put another way, even if a
later decision changed the law with retrospective effect, no legal dictionary would have so identified

at the time.

Nor are there any broader policy reasons, such as protecting victims of asbestos, which would
persuasively suggest a different approach should be adopted.

It is, of course, right that foreign reinsureds expect coverage to be back-to-back, and insurance is an
important industry in the U.K. — a point made by Justice Collins in Wasa. But reinsureds also expect
the certainty of English law and may well also be reinsurers themselves — as here, ICSOP being part
of the AIG group.

As emphasized in Wasa, a contrary view would have the extraordinary result of the reinsurer being
liable in full even if it wrote and received premium for just one day of risk. No objective reinsured
and reinsurer at the time of the Equitas reinsurance would ever have considered that a possibility
under an English law governed reinsurance, whether written on a back-to-back basis or otherwise.

In conclusion, the Second Circuit decision should not be relied on as an accurate statement of English
law.

Christopher Foster is a partner and head of the insurance and reinsurance practice at Holman
Fenwick Willan LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is
for general information purposes and is not intended to be and should not be taken as legal advice.
[1] [2009] UKHL 40.

[2] Case No. 20-3559-cv (2d Cir. May 22, 2023).

[3] See MMI v Sea ® [1998] Lloyd's Rep IR 421 - unless particular loss can be proven at a particular
time on the balance of probabilities.

[4] Fairchild v Glenhaven Funeral Services Ltd @ [2002] UKHL 22.

[5] Barker v Corus UK Ltd @ [2006] UKHL 20.

[6] Durham v BAI (Run off) Ltd @ [2012] UKSC 1.

[7] International Energy Group Ltd v Zurich Insurance Plc UK Branch ®[2015] UKSC 33.

[8] [2019] 3 WLR 613.

[9] Id.

[10] The 2nd Circuit was it appears looking to how the Supreme Court would resolve matters as
shorthand for English law. Even if that were not right, one of the members of the Court of Appeal in
MMI is now in the Supreme Court (Leggatt LJ).

[11] It is to be noted that in Wasa, Lord Mance, in obiter dicta, refused to approve the approach of
Longmore L] in the Court of Appeal. Lord Mance stated that the reinsured could have specified the

underlying governing law to seek to protect itself on back to back cover, but even doing so "would
not necessarily foreclose all argument."
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[12] Per Lord Parmoor in Union Insurance Society of Canton Ltd v George Wills & Co ® [1916] 1 AC
281:"It is immaterial to the construction of the contract to consider subsequent events. The intention
of the parties must be gathered from the language of the contract, the subject-matter, and the
circumstances in existence at the time it was made". See generally Lewison on the Interpretation of

Contracts 7th Ed, Section 9.

[13] A more difficult question is whether English law would adopt the same approach to the period of
cover if "all sums" has applied in Hawaii at the relevant time. It is likely that it would do so when
squarely faced with the issue. See in particular per Lord Brown in Wasa, who in the minority decided
the case on the basis the English position would apply to the reinsurance come what may.
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ROAD MAP

1. Introduction to the Issue — do London-Market reinsurers cover U.S.
cedents’ “all aums” losses?

ICSOP v. Equitas: The Second Circuit answers “yes”
Did the Second Circuit misinterpreted English law?

How might an Arbitrator view the Issue?

T

Discussion/Questions




Introduction
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The “All Sums” Rule

Under the “all sums” method, which is also sometimes
referred to as the joint-and-several method, an insured is
entitled “to collect its total liability ... under any policy in
effect during the periods that the damage occurred,” and is
limited in its ability to recover from any single insurer only by

that insurer’s specific policy limits.

- Danaher Corporation v. Travelers Ind. Co., 414 F.Supp.3d 436, 449 (S.D.N.Y., 2019)

» Based on the interpretation of the common CGL insuring clause:

Insurer will “pay all sums which the Insured shall be obligated to pay by reason of liability
Imposed upon the Insured by law on account of personal injuries and property damage,
caused by or arising out of each occurrence happening during the policy period.”

CARIASY
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The Issue

Does an English law facultative certificate
reinsuring a U.S. policy cover losses the
cedent pays on an “all sums” basis under the
law governing the ceded policy?




Why it Matters?

d All sums losses often represent some of U.S. ceding companies’
largest exposures

4 Includes long-tail environmental and asbestos losses

d May be applied to new types of progressive losses, such as PFAS
1 Can greatly expand exposure of individual policies

d U.S. companies purchase substantial reinsurance in the London
Market




Why it Matters?

PERCENTAGE OF LONDON MARKET BUSINESS BY REGION

38%

- .

2010 2020

37%
32%

0,
. | |

2010 2020 2010 2020 2010 2020

The U.S. companies are the largest source of
London Market business (38%)*

6% 5% e 20 4%
| ——
2010 2020 2010 2020 2010 2020

* London Market Group (https://Img.london/wp-
content/uploads/2022/09/Why-London-Matters-2022.pdf)
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Why it Matters?

What business does the London Market write? (%)

\ 10%
35% 21% = 21% ~ %% % % 2v%
. o o ' . ° ()
London Market premium has risen '
steadily in the last decade (USD $bn)
Reinsurance Property Casualty Marine Energy  Aviation Motor Other

10

Treq’ry & Facultative)

$35% of London Market Business is

20 93

Reinsurance — Nearly $43 billion in
ceded premium*

2013 2015 2018 | 2020

* London Market Group (https://Img.london/wp-
content/uploads/2022/09/Why-London-Matters-2022.pdf)
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Why ICSOP v. Equitas Matters?

> In ICSOP v. Equitas, 68 F.4th 777 (2023), the Second Circuit, applying
English law, held that Lloyd’s facultative certificates covered ICSOP’s
all sums settlement in accordance with Hawaii law

» The standard service-of-suit clause in most London-market reinsurance
contracts makes it more likely that U.S. courts, rather than English
courts, will be called on to decide this issue

» “Underwriters submit to the jurisdiction of any Court of
competent jurisdiction within the United States . . . and all
matters arising hereunder shall be determined in accordance
with the law and practice of such Court.”




ICSOP v. Equitas (2d Cir. 2023)




Underlying Loss

d A Dole subsidiary built a housing tract in the 1960s on land
formerly occupied by an oil tank farm

d Contaminants released into the soil from oil tanks spread
across the housing tract over ensuing decades

d In 2009, over 1500 homeowners sued Dole (and others) for

property damage caused by soil and ground water
contamination
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ICSOP Policy and Settlement

O ICSOP agreed to pay its full $20 million limit based on Hawaii all sums rule
d Umbrella policy for years 1968 to 1971

4 $20 million per occurrence limit — no aggregate.

1 No pollution exclusion

4 Insuring clause contained standard “all sums” language

4 Included Express Hawalii Choice of Law provision

U All other policies issued to Dole from 1968-2009 included a pollution
exclusion




|ICSOP’s Relnsurance

dLloyd’s market Facultative certificates - 35% quota share

d“The perils and interests reinsured hereunder” will be “As
original”

d“Being a Reinsurance of and warranted same gross rate,
terms and conditions as and to follow the settlements of the
Company”




Equitas Denies Coverage

JdAcknowledged that ICSOP’s settlement was reasonable

JArgued that ICSOP’s settlement nevertheless recognized a loss
that fell outside the reinsurance as a matter of law

dThe reinsurance was governed by English law

dEnglish law does not recognize the “all sums” rule




The “Back-to-Back” Presumption

Reinsurance presumed to be coextensive with interpretation
of ceded coverage under its governing foreign law:

“The parties to [the reinsurance] are deemed to
have used the same dictionary, in this case a
Norwegian legal dictionary, to ascertain the
meaning of the terms and conditions [incorporated
from the underlying policy.]”

Lord Lowry, Vesta v. Butcher at 911




The “Back-to-Back” Presumption

Reinsurance presumed to be coextensive with interpretation
of ceded coverage under its governing foreign law:

“IIln a proportionate [facultative] reinsurance ...
there is a presumption that, in the absence of clear
words to the contrary, the scope and nature of the
cover afforded is the same as the cover afforded by
the insurance. That at least | think is the effect of
Vesta and it makes obvious commercial sense.”

Court of Appeal
Groupama v. Catatumbo at {17




Wasa v. Lexington: House of Lords (2009)

Affirmed presumption that terms incorporated from ceded policy
are interpreted in accordance with that policy’s foreign law:

“In the case of proportional facultative reinsurance the obvious
commercial intention is for the original insurer to reinsure part of its
own risk and for the reinsurer to accept that part of the risk, and it is
therefore equally obvious that the relevant terms in the reinsurance
contract should be construed so as to be consistent with the contract
of insurance. This is simply commercial common sense.
Consequently, the starting point for the construction the reinsurance
policy is that the scope and nature of the cover in the reinsurance is
co-extensive with the cover in the insurance.”

Lord Collins, Wasa at 460

CARIASY
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Wasa v. Lexington: House of Lords (2009)

But said whether back-to-back presumption applied
was a question of “construction of the reinsurance”:

“In order to apply the underlying principle that the effect
of terms In a reinsurance contract governed by English law
should where possible be interpreted to be in accordance
wit the effect of the terms of the insurance contract
governed by foreign law, the relevant foreign law is ... the
law which the parties would have had in reasonable
contemplation when the contracts were entered into.”

Lord Collins, Wasa at 55




Wasa v. Lexington: House of Lords (2009)

Under facts in Wasa, question was whether
application of Pennsylvania law was predictable:

“II]n this case the effect of the service of suit clause was that litigation
could take place anywhere in the United States. On a narrower view
of the case (similar to that in the Vesta case) the relevant question
would have been: what law would the parties have expected would
be applied by a court in the United States had Alcoa taken
advantage of the service of suit clause, and in particular would the
parties to the reinsurance contract have reasonably had in mind that
what losses were recoverable under the insurance contract would be
determined ultimately by Pennsylvania law?”

Lord Collins, Wasa at 55




The Wasa Case: House of Lords (2009)

Presumption rebutted where Service-of-Suit clause and
circumstances of coverage litigation resulted in unpredictable
application of Pennsylvania law:

“I find it iImpossible to [apply the back-to-back presumption] in

' »AL circumstances where Lexington’s liability has been held to arise
* : : .
under a system of law which was applied to the insurance not
by reason of the terms of the insurance or their operation, but in
l{ the context of a choice of law on a blanket basis to cover also

a large number of other independent insurances and claims.”

Lord Mance, Wasa at 54




The Wasa Case: House of Lords (2009)

Absence of “identifiable system of law” defeated back-
to-back presumption:

“IIln complete contrast to Vesta v. Butcher and Groupama
v. Catatumbo, in the present case there was in 1977, when
the insurance contract and the reinsurance contract were
concluded, no identifiable system of law applicable to the
iInsurance contract which could have provided a basis for
construing the contract or reinsurance in a manner different
from its ordinary meaning in the London insurance market.”

Lord Collins, Wasa at 9108
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2d Circuit Finds ICSOP’s Reinsurance Back-to-Back

ICSOP Policy’s Hawali choice-of-law clause distinguished
Wasa:

“Wasa differs from this case in one important aspect.... [T]he
underlying ICSOP-Dole policy contains an express choice-
of-law clause directing the application of Hawaii law, which,
Equitas concedes ... follows the all sums rule in
environmental suits involving continuous and indivisible
Injuries.”

ICSOP v. Equitas, 68 F.4th at 787




Did the Second Circuit Misinterpret English Law?




This Is a Clash between:

4 “Fundamental” English law meaning of “losses occurring during”
term in proportional fac reinsurance

4 Strong presumption of contractual interpretation for back to back
cover

Under English law:
e not a follow form issue

e not a follow settlements issue

e proportional reinsurance not analysed as a liability for whatever
liability cedent found to have




Vesta/Catatumbo

d The availability objectively to the parties at inception of a
foreign law dictionary

Per Lord Collins in Wasa:

“In each of those cases, the substance of the foreign law as
to the consequences of a non-causative breach of warranty
could be ascertained at the outset, if necessary by recourse

to a relevant Norwegian (or Venezuelan) legal source
... (emphasis added)




Wwasa

d Service of suit, but no governing law, clause in insurance.

1 Ratio - service of suit clause meant underlying law was not
discernible, and parties would never have anticipated Pa law in any
event. Therefore English law meaning of LOD.

Per Lord Mance:

“The reinsurance has a clear English law meaning. There
was here no identifiable legal dictionary (formal or
Informal), still less a Pennsylvanian legal dictionary,
which can be derived from the interaction or operation
of the terms of the insurance and reinsurance and which
could lead to any different interpretation of the
reinsurance wording”




Discernible law but not then “all sums” (ICSOP)?

A Reinsurers take ris

exposure, but subj

K of change In law creating greater insurer
ect to the terms of their English law

reinsurance (whic

N has not changed)

JHow could there conceivably have been a Hawaiian legal
dictionary available which identified “all sums”?

dAlso basic principle of English law that contracts interpreted at
conclusion, and cannot change meaning by later events
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Law then “all sums” (or above wrong)?

O Wasa: pervasive references to period of cover being fundamental under English law. Reinsurers
would have same liability even if reinsurance were for one day.

O Lord Mance:

“...reinsurers may still sometimes be entitled to respond, with reference to the clear meaning that
their contract has under the law governing it: what more could we as reinsurers have done to make
clear the basis of reinsurance? A sensible principle of construction...cannot be made into an
inflexible rule of law, which would impose on reinsurers a liability for which, under the law applicable
to the reinsurance, they did not bargain.”

J Lord Brown:

“The [authorities on back to back cover] do not warrant its application in all circumstances, certainly
not so as to override so clear a temporal limitation as the reinsurance contracts stipulated here with
regard to the risks covered. ”

O Given the importance of reinsurance to the UK, there is a policy reason to seek to ensure
reinsurances are back to back as expected. But there is equal reason to ensure the certainty of
English law (and many reinsureds are also reinsurers in London). See also Equitas v MMI below.

CARIASY
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ICSOP - The Second Circuit goes awry

O Second Circuit engaged in its own private research - identified that English law has imposed “all
sums” equivalent on EL insurers for mesothelioma liability where basic position is liability only for the
proportional extent of asbestos exposure during the policy period (4-3 in Supreme Court)

O It predicted that English Courts would therefore also do so at reinsurance level. But the Court failed to
research properly and did not identify Equitas v MMI (Court of Appeal).

O Reinsurance there on a back to back basis as to basis for cover. But the Court invented a new
Implied term on allocation in effect to revert to the fundamental position of “LOD” at reinsurance
level:

“Once the courts can be confident that the objective of ensuring victim protection has been achieved,
it is desirable that the anomalies should be corrected and that the law should return to the fundamental
principles of the common law. Put shortly, once unorthodoxy has served its purpose, we should revert to
orthodoxy.”

0 On its own logic, had it known, the Second Circuit would and should have reached a different
decision.

d And to makes matters worse, the Second Circuit then refused to review its decision....

<ARIASS
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Response: Second Circuit Did Not Go Awry

0 Whether English law recognizes the all sums rule is irrelevant when the reinsurance covers foreign law
policy on a back-to-back basis

O Catatumbo (L.J. Tuckley) - that foreign law may differ from English law “is a risk [reinsurers]
must be taken to have assumed by writing international business.”

0 The fact that Hawalii adopted the “all sums” rule after the reinsurance bound is irrelevant:

0 Rejected in Wasa: It is “elementary” that insurers and reinsurers alike “take the risk of
changes in the law” (Lord Collins)

O Second Circuit: “[W]hen parties fail to define ... a term such as ‘all sums’ ... they adopt the
meaning a common law court will ascribe to it, and thereby bear the rewards and risks of the
common law’s dynamic nature.”

0 Meaning of reinsurance didn’t change - from outset reinsurer knew Hawaii law governed and
reinsurance would be back-to-back with Hawaii law construction of coverage terms
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Arbitrator’s Perspective




Arbitrator Viewpoint

JArguments remote and esoteric
dNot a Supreme Court of Conflict of Laws

Practical, real-world decisions




Judge v. Arbitrator Perspective

dUse market place experience
dinformed by, but not bound by law
JdFollow custom and practice

dLatitude to fashion remedies

AR S
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Commercial Perspective

INSURANCE I

JdMen and women of the marketplace

JdUnderwriters specialize in US Risks

Variations and changes in US law (across 50
states) expected

Part of the risk assumed
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Cedent/Reinsurer expectations
JdFollow the Form

JFollow the Settlements

dDeeply troubled by contrary
decisions




Conclusion from Arbitrator’s Perspective

dLikely similar result to Second Circuit decision In
ICSOP v. Equitas

(Based on Follow the Form and Follow the
Settlements

dPay losses consistent with law of the subject
jurisdiction
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Lord Justice Males :

Introduction

1.

In 2002 the House of Lords created a special rule of causation in the law of tort to
enable claimants suffering from mesothelioma as a result of exposure to asbestos to
recover damages even though it was not possible to prove on the balance of
probabilities which of two or more employers was responsible for the exposure which
caused the claimant’s disease: Fairchild v Glenhaven Funeral Services Ltd [2002]
UKHL 22, [2003] 1 AC 32. This decision together with the subsequent intervention of
Parliament in the Compensation Act 2006 gave rise to what has become known as
“the Fairchild enclave”, an area of law within which conventional principles have had
to be adjusted to take account of the implications of this decision and to ensure that
the anomalies which it has thrown up do not result in injustice — or, as Lord Sumption,
taking a less sanguine view, was to describe the process, in which the law has moved
from “each one-off expedient to the next”, generating “knock-on consequences which
we are not in a position to predict or take into account”: see his dissenting judgment in
International Energy Group Ltd v Zurich Insurance Plc UK Branch [2015] UKSC 33,
[2016] AC 509 (“IEG”) at [114].

The initial challenge posed by Fairchild was to determine whether and how liability
should be apportioned between employers when there could be many employers over
a period of years, any one of whom might have been responsible for the critical
exposure. The solution eventually adopted, that each of the employers was liable in
full, no matter how short the period of exposure for which it was responsible, created
a different problem. If an employer had a series of annual Employers’ Liability
(“EL”) policies, perhaps with different insurers, and perhaps some years when there
was no insurance in place, which policy responded to the loss and how should the loss
be apportioned between the various insurers on risk or (in cases where there was a
period during which an employer had no insurance) between the insurers and the
employer?

The present appeal raises similar questions, but in the context of reinsurance. They
fall to be decided within the Fairchild enclave and potentially require the adaptation
of conventional principles of causation, double insurance, self-insurance and
(perhaps) subrogation in order to achieve a just solution to the problems raised as
between the EL insurer which has paid a claim without allocating it to any particular
policy year and its reinsurers.

These novel and difficult questions arise on an appeal pursuant to section 69 of the
Acrbitration Act 1996 from an award made by Flaux LJ sitting as a judge-arbitrator in
accordance with section 93 of the Act. Leave to appeal was given by a previous
decision of this court on the basis that they are questions of general public importance
([2018] EWCA Civ 991). I will come in due course to their precise formulation, but in
broad terms the question is whether an insurer which settles a claim for liability for
mesothelioma arising under EL insurance policies which span several years of
exposure to asbestos can claim an indemnity for its full loss under whichever annual
reinsurance within this period it chooses in order to maximise its reinsurance
recovery, or whether it is limited to claiming under each annual reinsurance policy a
pro rata share of the settlement sum; and, if the former, what rights of contribution
and recoupment are available to the reinsurer(s) against which the claim is made.
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It is apparent that the decision in Fairchild itself and the subsequent developments
within the Fairchild enclave have been heavily driven by the policy that victims of
mesothelioma should be fully compensated, without having to make multiple claims
and without bearing the risk that one or more of the potential defendants is insolvent.
The position which the law has reached so far is that any employer who has exposed a
victim to asbestos in breach of duty, for however short a period, is liable in full to a
victim of mesothelioma, while any EL insurer of such an employer is liable in full to
indemnify the employer, again regardless of the period for which it has provided
insurance and received premium. Provided, therefore, that there is at least one solvent
employer or solvent EL insurer who can be identified as having provided cover at
some time during the period of wrongful exposure, the victim will have a remedy
against a defendant who is good for the money.

This policy driven outcome has resulted in some significant anomalies when judged
by reference to fundamental principles of tort and liability insurance law. This has
been regarded as necessary and acceptable in order to ensure that victims of
mesothelioma are fully compensated. So far, the law has devised novel principles and
solutions within the Fairchild enclave to accommodate these anomalies. Viewed
broadly, the issue in the present case is whether it can now be said, at the reinsurance
level, that the policy of ensuring compensation to victims has successfully worked
itself out so that, as between reinsured and reinsurer, the law can return in a principled
way to a more orthodox approach.

The facts

7.

8.

10.

| begin by summarising the facts found by the judge-arbitrator.

The respondent, Municipal Mutual Insurance Ltd (“MMI”), was established in 1903
as a mutual insurance company providing insurance, including EL insurance, to local
authorities and other public bodies. During the period between 1 January 1950 and 31
December 1981 MMI provided EL policies to numerous insured entities. Although
the wording varied in immaterial respects over the years, its policies provided cover in
the event of the insured employer’s liability for an employee sustaining bodily injury
or disease arising out of or in the course of his employment. Each policy was an
annual policy. It appears that the cover provided by MMI was without limit and
without any deductible.

MMI reinsured its liability under these policies with Lloyd’s syndicates whose
liabilities have since been transferred to the appellant (“Equitas”). These were annual
excess of loss policies, although the retention varied. In the early years the retention
was only £1,000 each and every accident, but it increased over the years and
eventually by 1981 the retention was £150,000. There were various layers of
reinsurance with Lloyd’s syndicates and in some cases with other reinsurers. One
higher level reinsurer, for example, was Mercantile & General Reinsurance Company
Ltd (“M & G”), but that company ceased to provide cover in 1969 and, in 2005,
entered into a Solvent Scheme of Arrangement.

The layers also changed over time. In 1950 the first layer was £50,000 excess of
£1000, while by 1981 it was £100,000 excess of £150,000. After 1974 Lloyd’s did not
participate in the first layer of the programme, but only in higher layers. Other
reinsurers also participated on some layers in later years.
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11.

12.

13.

14.

15.

The wording of the reinsurance provided by the Lloyd’s syndicates varied from time
to time, but not in material respects for present purposes. Taking the figures from the
earlier policies, the reinsurers agreed to pay MMI:

“the excess of loss of £1,000 ... up to but not exceeding £51,000 ... ultimate net
loss on account of each and every accident but unlimited as to the number of
accidents during the period of this Agreement which the Company may be called
to pay under any one or more of their policies which may be involved in any one
accident. Underwriters’ liability hereon being limited to £50,000 ... ultimate net
loss on account of each and every accident”.

The term “ultimate net loss” (or “UNL”) was defined to mean “the sum actually paid
by the Company in settlement of their liability ...”. It is common ground that this does
not refer to actual payment by MMI but to the sum which was payable by it when its
liability was finally ascertained either by judgment or agreement: Charter
Reinsurance Co Ltd v Fagan [1997] AC 313.

The reinsurance policies provided also (in a clause not set out in the award but which
we were shown without objection) that:

“The Liability of the Reinsurers hereon shall follow the liability of the Company
to their respective Policyholders and the Reinsurers shall not be entitled to object
to any of the terms and conditions either general or special of any of the original
Policies.”

MMTI’s employer insureds have faced a large number of claims from employees who
were exposed to asbestos during their periods of employment and who have
contracted mesothelioma. As a result of the Compensation Act 2006, an insured
employer who has tortiously exposed an employee to asbestos is liable in respect of
the whole of the damage caused to the victim by the disease irrespective of whether
the victim was also exposed to asbestos by another employer. So far as the employee
claimant is concerned, there is no need to prove which employer caused the critical
exposure. Moreover, it is unnecessary and irrelevant for the employee, in a case where
the employment extended over more than one year, to identify the year in which the
critical exposure occurred.

In handling and paying claims by its insureds, MMI did not need to wrestle with these
questions either and did not do so, despite the fact that its policies were written on an
annual basis. Provided that MMI provided cover for some of the period of the alleged
exposure and the underlying claim could be proved, each MMI policy providing such
cover was 100% liable for the claim. MMI made no attempt to apportion claims to
individual policies or periods. In cases where it was on risk for more than one policy
year, the claim was not settled with reference to any particular policy year and there
was no apportionment between particular policies or years. As the judge-arbitrator put
it at [33] of his award:

“... the amount being claimed against MMI by the insured and for which MMI
was liable, was always treated by MMI for all purposes as a claim for one amount
under all the responding MMI policies without any apportionment to individual
policies or periods. There was no reason for such apportionment, on the basis that
each policy was liable in full.”
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Thus, where the insured was the only employer to have exposed the underlying
claimant to asbestos and was insured by MMI for the whole period of such exposure
(so that there was only one employer and one insurer involved), MMI simply paid the
whole claim. The judge-arbitrator found that it did so without regard to the precise
start or finish date of the exposure in question, although it does not appear that there
was anything to prevent it from ascertaining these dates if it had wished to do so. This
was the position in 66 of the 178 claims with which the arbitration was concerned.

If other employers had exposed the underlying claimant to asbestos or if there were
other insurers who had issued relevant policies, MMI would seek to obtain a
contribution from them or (if there were periods when the employer had not taken out
insurance) from its insured, generally by reference to time on risk, that is to say the
proportion which the self-insured employer’s or other insurer’s time on risk bore to
the whole period of culpable exposure. This was in accordance with Guidelines issued
by the Association of British Insurers in 2003 following the decision in Fairchild.
Such a contribution was sometimes but not always achieved.

Initially MMI presented claims to Equitas under its reinsurances on the basis of a time
on risk allocation, so that each loss was divided pro rata between the years of
reinsurance in which each employee claimant was exposed to asbestos. That is the
method for which Equitas contends.

Mr Alistair Schaff QC for MMI pointed out that in the cases where the inwards
insurance claims had been settled without regard to the precise start or finish date of
the exposure period, a precise time on risk allocation could not have been achieved.
For example, if the exposure period began and ended part way through the policy year
in question as would generally be the case, but the precise dates were not known, it
would be impossible to say what the period of exposure was. Unless it happened to
have begun at the beginning of January and ended at the end of December, it would
be inaccurate to count the full year and impossible to say how much of the year
should be counted. No doubt that is true, but in practice it does not seem to have
troubled the parties and the judge-arbitrator found as a fact that claims had been
presented on the basis of a time on risk allocation.

However, a time came when MMI changed its method of presentation so that it
presented the whole claim to one year of reinsurance. It did so on the basis that its
inwards claims had been settled without apportionment to particular years or policies
and that, because each insurance policy was liable in full, so too each reinsurance
policy was liable in full and it was entitled to present its reinsurance claim to any
policy year of its choice in which the underlying claimant had been exposed by its
insured to asbestos. This has been described as “spiking”.

In practice MMI would claim either against the reinsurance in force in the first year in
which it was exposed to an inwards claim (which happened in all but 33 of the 178
claims with which the arbitration was concerned) or (if that would not provide a full
recovery) against the reinsurance in force in the year which would give MMI the
fullest recovery. That year was often 1969, the year after M & G ceased to participate
in its reinsurance programme. Thus MMI avoided any need to present a claim to a
year in which one of its reinsurers was insolvent.

The questions of law
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It was that revised method of presenting claims which gave rise to the parties’ dispute.
MMI contends that it is entitled to present claims by spiking in this way. Equitas
disputes this, contending that MMI is only entitled to claim against each applicable
reinsurance contract a pro rata proportion of the loss attributable to the underlying
claim, calculated on a time on risk basis. If MMI is correct, further issues arise as to
the calculation of the rights of contribution and recoupment acquired by the reinsurer
of the “spiked” year.

The judge-arbitrator decided these issues in favour of MMI (together with a further
issue relating to defence costs which no longer arises) and Equitas now appeals. The
questions arising on this appeal for which leave has been given are as follows:

(1) In the event of an insured employee being tortiously exposed to asbestos in
multiple years of EL insurance, and the EL insurer settling the employer’s claim
without allocating the loss to any particular year of exposure, is the EL insurer
obliged (in the absence of specific provision for this situation in the corresponding
reinsurances) to present any outwards claim in respect of that loss on a pro rata,
time on risk basis for the purpose of calculating reinsurance recoveries, either
because:

a. the contribution to the settlement of each engaged policy must by necessary
implication be treated as having been on that basis (“question 17); or

b. the doctrine of good faith requires the claim to be presented on that basis
(“question 2”)?

(2) If the EL insurer is not so obliged, and may present a claim to a single year of his
choice, how are the rights of recoupment and contribution acquired by the
reinsurers of that year to be calculated (“question 3)?

The Fairchild jurisprudence

24,

25.

In order to explain how these issues arise it is necessary to summarise the effect of
what is now a substantial body of case law which applies within the Fairchild
enclave. As this is well trodden ground, | shall do so as briefly as possible.

Fairchild

In Fairchild itself the House of Lords held that where a mesothelioma victim was
tortiously exposed to asbestos by two or more employers but due to the limitations of
medical science could not prove on the balance of probabilities which of them had
caused his mesothelioma, both (or all) employers were jointly and severally liable for
the loss. It is important in the light of subsequent debate to emphasise two points as to
precisely what Fairchild must be taken to have decided. The first is that the
employers’ liability was for causing the disease (which might not be suffered for
many years or even decades after the critical exposure) and not merely for exposing
the employee to the risk of doing so. Thus an employee who was exposed to risk but
had not (or had not yet) developed the disease had no claim. The second was that,
because it was impossible to prove which exposure or exposures had actually caused
the disease to develop, a modified rule of causation would be applied, whereby any
employer who made a material contribution to the risk of mesothelioma being
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contracted was treated as having caused the disease. In later cases this was referred to
as a “weak” or “broad” test of causation.

Barker

Although Fairchild decided that each of two or more employers would be liable, it
did not decide for what damages they would be liable. That was decided by Barker v
Corus UK Ltd [2006] UKHL 20, [2006] 2 AC 572, in which the House of Lords held
that the liability of each employer was several and should be calculated according to
each defendant’s relative degree of contribution to the risk, usually measured by the
duration and intensity of the exposure involved. To take a simple example, therefore,
if an employee who contracted mesothelioma had been exposed to asbestos for 10
years, but had worked for one employer for only four of those years, that employer
would (in the absence of some good reason for a different allocation) be liable for
40% of the employee’s damages. That would be so regardless of whether, during the
other six years, the employee was working for other employers who were similarly
liable for their proportionate share or (as might be the case) was exposed to asbestos
in ways which did not give rise to liability on the part of anyone.

Good reason for a different allocation might exist if it was possible to say, for
example, that the exposure to asbestos by one employer was more intense or that the
asbestos encountered in one employment was more aggressive than in other cases.
Absent some such feature, however, the duration of the exposure was the fairest
measure of an employer’s share of liability.

It is apparent from the speeches that the House of Lords recognised explicitly that
Fairchild had created an exception to the normal rules of liability in negligence and
was seeking to find the fairest way of applying this exception in the special
circumstances where conventional proof of causation was not possible. Lord
Hoffmann put it this way, in a section of his speech under the heading of “Fairness™:

“40. So far I have been concerned to demonstrate that characterising the damage
as the risk of contracting mesothelioma would be in accordance with the basis
upon which liability is imposed and would not be inconsistent with the concept of
damage in the law of torts. In the end, however, the important question is whether
such a characterisation would be fair. The Fairchild exception was created
because the alternative of leaving the claimant with no remedy was thought to be
unfair. But does fairness require that he should recover in full from any defendant
liable under the exception?

43. In my opinion, the attribution of liability according to the relative degree of
contribution to the chance of the disease being contracted would smooth the
roughness of the justice which a rule of joint and several liability creates. The
defendant was a wrongdoer, it is true, and should not be allowed to escape
liability altogether, but he should not be liable for more than the damage which he
caused and, since this is a case in which science can deal only in probabilities, the
law should accept that position and attribute liability according to probabilities.
The justification for the joint and several liability rule is that if you caused harm,
there is no reason why your liability should be reduced because someone else also
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caused the same harm. But when liability is exceptionally imposed because you
may have caused harm, the same considerations do not apply and fairness
suggests that if more than one person may have been responsible, liability should
be divided according to the probability that one or other caused the harm.”

Lord Scott and Lord Walker expressed their full agreement with Lord Hoffmann.
Lady Hale also emphasised the need to find the right balance of fairness between
claimant and defendant in determining the boundaries within which the Fairchild
principle should be applied.

Thus Barker decided that, within what later came to be called the Fairchild enclave,
the common law rule was that liability between defendants should be apportioned
according to relative contribution to risk and that this was what fairness demanded.

The Compensation Act 2006

If Barker had stood, the problems relating to insurance and reinsurance with which we
are now concerned would not have arisen, but it was promptly reversed by the
Compensation Act 2006. Section 3 provided, in short, that where a person was liable
to a victim of mesothelioma as a result of tortiously causing or permitting him to be
exposed to asbestos, he would be liable in respect of the whole of the damage caused
to the victim irrespective of whether there were in addition other exposures to
asbestos and irrespective of whether those other exposures gave rise to any other
liability.

The section therefore assumed, but did not create, liability in tort in accordance with
Fairchild but, as between the employer (“the responsible person”) and employee (“the
victim”) it reversed Barker by allowing the employee to recover damages for the
whole of the damage caused by the mesothelioma from any one of the employers
which Fairchild had made liable. Parliament thereby made clear that, as between
employer and employee, it took a different view of what fairness required from the
view taken by the House of Lords in Barker, its priority being to ensure full
compensation to victims of mesothelioma as a result of exposure to asbestos dust.

Section 3 went on to say that it did not prevent one employer from claiming a
contribution from another. Typically such a claim for contribution would be made
under the Civil Liability (Contribution) Act 1978 as the effect of Fairchild was that,
even though the employers had exposed the victim to asbestos in different periods of
time, they were each liable for “the same damage”. Section 3(4) provided that:

“In determining the extent of contributions of different responsible persons ... a
court shall have regard to the relative lengths of the periods of exposure for which
each was responsible; but this subsection shall not apply —

a) if or to the extent responsible persons agree to apportion responsibility
amongst themselves on some other basis, or

b) if or to the extent that the court thinks that another basis for
determining contribution is more appropriate in the circumstances of
the particular case.”
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Once the victim had received full compensation, therefore, Parliament recognised that
as between employers or other responsible persons it would be fair, in accordance
with Barker, for liability to be apportioned according to each employer’s contribution
to the risk and that this contribution was to be determined on a time basis unless there
was some good reason for adopting another method of apportionment.

“Trigger”

The impact of the Fairchild rule of causation on EL insurance was considered in
Durham v BAI (Run off) Ltd [2012] UKSC, [2012] 1 WLR 867, generally referred to
as the “Trigger” litigation. The Supreme Court held that conventional policy wordings
(including MMTI’s) which referred to injury or disease “contracted” or ‘“‘sustained”
during the policy period responded in the event that an employee was exposed to
asbestos during the policy period even though the mesothelioma did not develop or
was not manifest until many years later and as a matter of ordinary language the
disease would not generally be regarded as having been contracted or sustained until
the mesothelioma had developed. On the basis that terms such as “contracted” or
“sustained” were construed as referring to causation, the concept of a disease being
“caused” during the policy period had to be interpreted flexibly in the light of the
special rule of causation established by Fairchild. This was an application of the
“weak” or “broad” causal link which exists within the Fairchild enclave. Lord Mance
summarised this reasoning in IEG at [22] as being that:

“If causation is given a weak or broad meaning as against the person tortiously
responsible, the same weak or broad meaning should be treated as carrying
through into a liability insurance covering an insured on a causation basis.”

The alternative would have been to say that the insurer was liable merely for making a
material contribution to the risk (which was not what Fairchild had decided) or that
the EL insurance did not respond at all in mesothelioma cases, which as a matter of
policy was clearly unacceptable. It was essential that EL policies should respond in
order to ensure compensation to victims in the event that employers were insolvent.

IEG

However, the “Trigger” litigation was not concerned with and did not need to
examine the extent of the liability which arose under each EL policy. That question
arose in IEG. It is necessary to look closely at what that case decided.

In IEG the question was whether an EL insurer who had provided cover for only part
of the period during which the victim was exposed to asbestos was required to bear
the whole of the employer’s liability in the same way that each employer was liable in
full. If it was, the further question arose whether it was entitled to a proportionate
contribution from other insurers who had provided cover in other years of exposure or
to recoup a proportionate share of its loss from the employer in respect of years when
there was no insurance in place or no identifiable insurer who had provided cover.

A complication of the case was that it was decided in accordance with Guernsey law
and that the Compensation Act 2006 did not apply in Guernsey. Rather, Guernsey law
was in all relevant respects the same as English common law. Accordingly the first
question was whether the proportionate recovery rule in Barker remained part of the
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English common law or whether (as the insured employer contended) it had been
fatally undermined and in effect overruled by the 2006 Act and the decision in the
“Trigger” litigation. The Supreme Court held unanimously that Barker remained a
correct statement of the common law: see Lord Mance at [31], Lord Hodge at [100]
and Lord Sumption at [179] and [180].

Applying the common law set out in Barker, the Court held that the insurer’s liability
to the employer was limited to a proportionate part of the damage suffered by the
employee victim, the proportion being measured by reference to the time which the
insurer had been on risk. On the facts, the insurer had provided cover for six out of the
27 years during which the employee had been employed by the employer and exposed
to asbestos. Accordingly the insurer was obliged to indemnify the employer for only
6/27 of the damages which the employer had paid to the employee.

However, the Court was divided as to the route by which this result was achieved. In
the majority Lord Mance and Lord Hodge (with whom Lord Clarke and Lord
Carnwath agreed) held that this was an application of the indemnity principle. As the
Compensation Act 2006 did not apply in Guernsey and the common law position
established by Barker remained, the employer’s liability to its employee during the
six years in which it had insurance cover was limited to a proportionate part of the full
compensation to which the employee was entitled and the fundamental principle of
indemnity which governs liability insurance meant that it could not recover more than
this from its insurer: see Lord Mance at [25] and [26]. Leaving aside the distinct issue
of the employer’s defence costs, this was sufficient for the majority to decide the
appeal, as Lord Mance recognised at [35].

In the minority, however, Lord Sumption (with whom Lord Neuberger and Lord Reed
agreed) held that the same result would be reached regardless of whether Barker
remained good law: see [178]. This was because, as a matter of construction of the
insurance policy, the insurer’s liability must be prorated between every policy year
during which the insured employer exposed the victim to asbestos:

“160. The theory that an insurer is liable in respect of any year of insurance when
the employee was exposed to the risk of contracting mesothelioma is a perfectly
satisfactory answer to the question whether the insurer is liable at all, which was
the only relevant question at issue in the ‘Trigger’ litigation. But it cannot be
applied without modification when the question is how much of the loss is
attributable to particular years. If, as ‘Trigger’ teaches, the insurer’s liability is
triggered in each policy year, the rational response of the law is not to assign the
whole of that loss to a policy year of the insured’s choice. That would be to
assume that the whole loss was caused in that year, whereas the law proceeds
from the premise that we cannot know that. The rational response is that the loss
must be prorated between every policy year during which the insured employer
exposed the victim to asbestos. In my opinion, once one rejects the conclusion
that the insurer is not liable at all, proration on that basis is the only way of giving
effect to the overriding requirement of each annual policy that the liability should
be assigned to policy years. If exposure to the risk of contracting mesothelioma is
equated with causation, the natural consequence is that the resultant liability falls
to be apportioned to policy years according to the duration and intensity of the
exposure. What is being prorated as between the insurer and the employer is the
employer’s liability, not the indivisible harm of the mesothelioma itself. The
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chances of contracting mesothelioma, as Lord Hoffmann observed in Barker
[2006] 2 AC 572, para 35, are infinitely divisible, even if mesothelioma itself is
not.”

The majority firmly rejected this analysis and considered at some length what the
position would be in the event that the Compensation Act 2006 applied. Although
strictly speaking this part of Lord Mance’s judgment was obiter, it was clearly
intended as a definitive statement of English law which would guide the insurance
market in dealing with mesothelioma claims on EL policies. Mr Colin Edelman QC
for Equitas did not suggest, either before the judge-arbitrator or on appeal before us,
that Lord Mance’s judgment should not be followed. On the contrary his submission
was that it was an accurate statement of the law as it applies at the insurance level, but
that a different solution to the problems thrown up by the Fairchild jurisprudence is
needed at the reinsurance level.

Lord Mance began by emphasising at [40] the novelty of the situation created by
Fairchild and “Trigger” in an insurance context where the period of insurance is
fundamental to the insurer’s liability and insurance is placed on the basis that liability
or loss will fall into a particular period. He continued, describing features of
conventional liability insurance as follows:

“In short, insurance would have been and was placed on the basis that a particular
liability for loss would fall into one, not a series of separate periods. If an insured
wanted complete cover, it would have to maintain it for all such periods. The
relevant period would also be ascertained by objective criteria, which meant that
insureds could not select it at will or to obtain the advantage of the cover most
favourable from their viewpoint. Thus: (i) Under a liability insurance where the
trigger is causation in its traditional sense based on probability, no problem exists
about allocating tortious liability to one and only one policy period. (ii) Under a
claims made policy, claims must be notified and will attach at latest when they
arise, while specific clauses dealing with the notification of circumstances likely
to give rise to a claim may attach a claim to an earlier policy than that during
which it actually arises. (iii) An insured may, for one reason or another, have
double insurance. In that context, it may elect which to invoke, but well
established principles exist for the two insurers to share liability equally up to the
common limit. (iv) An insured may also agree to carry an excess or franchise, in
which case it will have to bear that amount before looking to its insurer, and will
as a self-insurer rank last in any recoveries made by way of subrogation from any
third party: Lord Napier & Ettrick v Hunter [1993] AC 713.”

In contrast, the special features existing within the Fairchild enclave had thrown up a
series of anomalies. To permit an insured employer to spike an insurance claim to the
policy year of its choice, leaving that insurer to bear the whole liability, would run
counter to fundamental principles of insurance law:

“43. If matters stop there, and the insurer ends up carrying the whole liability, the
anomalies are self-evident. (a) It is contrary to principle for insurance to operate
on a basis which allows an insured to select the period and policy to which the
loss attaches. This is elementary. If insureds could select against insurers in this
way, the risks undertaken by insurers would be entirely unpredictable. (b) It is
anomalous for a liability insurance underwritten for a premium covering losses
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arising from risks created during its particular period to cover losses about which
all that can be said is that they arise from risks extending over a much longer
period, in respect of which no premium has, or could have, been assessed or
received by the insurer. (¢) An insured is able to ignore long periods in respect of
which he himself has chosen not to insure, or has not kept any record of any
insurance which he may have taken out, or has chosen to entrust his insurance to
an insurer who has become insolvent. (d) An insured has no incentive to take out
or maintain continuous insurance cover. On the contrary, it is sufficient to take
out one year’s cover, or even to arrange to be held covered for only one day,
during whatever happens subsequently to prove to have been the overall exposure
period — whether this is done at the very start of the overall exposure period, or
later after many decades of exposure, perhaps due to a sudden appreciation of the
virtues of insurance under the special rule.”

Despite these anomalies, Lord Mance concluded at [45] to [51], rejecting Lord
Sumption’s analysis, that the reasoning in “Trigger” bound the court to hold that
mesothelioma was caused in each and every period of any overall period of exposure,
with the consequence that any insurer on risk during that overall period was liable for
the full extent of the damage:

“51. An insurer, whether for the whole or part of the period for which the insured
employer has negligently exposed the victim to asbestos, is on the face of it liable
for the victim’s full loss.”

Nevertheless, said Lord Mance, the analysis could not stop there:

“51. ... The court is faced with an unprecedented situation, arising from its own
decisions affecting both tort and insurance law. A principled solution must be
found, even if it involves striking new ground. The courts cannot simply step
back from an issue which is of their own making, by which | do not mean to
suggest that it was in any way wrong for the courts, from Fairchild onwards, to
have been solicitous of the needs of both victims and insureds. But by introducing
into tort and liability insurance law an entirely new form of causation in
“Trigger’, the courts have made it incumbent upon themselves to reach a solution
representing a fair balance of the interests of victims, insureds and insurers.”

The solution adopted was to accept the insurer’s liability in full, even if it had
provided cover for only a part of the period of exposure, but to temper the
consequences of this by invoking by analogy the concepts of co-insurance (or double
insurance) and self-insurance. Although not precisely applicable, these concepts could
be adapted and developed to meet the special requirements of the Fairchild enclave
and to eliminate or reduce the anomalies to which it gave rise:

“52. In my view the law has existing rules which can be adapted to meet this
unique situation. The concepts of co-insurance and self-insurance are both at
hand. Co-insurance is relevant in so far as the insured has other insurance to
which it could also have resorted on the basis that it had also exposed the victim
during the period of that insurance. Self-insurance is relevant, because an insured
who has not (i) taken out or (ii) kept records of or (iii) been able to recover under
such other insurance must be regarded as being its own insurer in respect of the
period in question for which it has no cover. A sensible overall result is only
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achieved if an insurer held liable under a policy like the Midland policy is able to
have recourse for an appropriate proportion of its liability to any co-insurers and
to the insured as a self insurer in respect of periods of exposure of the victim by
the insured for which the insurer has not covered the insured.”

Lord Mance recognised that this was not strictly a case of co-insurance because that
exists when there are two policies covering the same period. That was not the position
in IEG, where in the usual way each policy was written for a separate year and
covered only risks occurring during that year. Nor was it really a case of self-
insurance as that concept had previously been deployed. Nevertheless, the court had
to do something:

“53. ... the court would be abrogating its role to achieve a just solution
consistently with what any sensible commercial party would have contemplated if
it does not adapt and develop conventional principles to meet an unconventional,
indeed unique, challenge. ... To say (as Lord Sumption JSC does: para 185) that
there has here been a ‘contractual allocation of risks’ which precludes the court
taking steps to avoid evident absurdity which no contracting party can sensibly
have contemplated or intended appears to me unrealistic. ...”

Ultimately Lord Mance held that the principles which underlay rights of contribution
were flexible principles of equity and justice which could be invoked when there was
more than one insurer, each covering a separate period of exposure to asbestos:

“63. In my view, the principles recognised and applied in Fairchild [2003] 1 AC
32 and ‘Trigger’ [2012] 1 WLR 867 do require a broad equitable approach to be
taken to contribution, to meet the unique anomalies to which they give rise. ... If
a broad equitable approach is taken in the present unique circumstances, then it
should no doubt also be possible in the present context to overcome the
presumption with double insurance that loss should be shared equally.
Contribution between insurers covering liability on the basis of exposure should
take account of differing lengths of insured exposure. Conventional rules need to
be adapted to meet unconventional problems arising from the principles
recognised and applied in Fairchild and ‘Trigger’.”

As to self-insurance, resort to this concept was necessary because there would be
some periods of exposure to asbestos when there was no insurance in place or none
which was available to provide contribution. (Indeed, in IEG itself there were two
insurers, who between them had provided cover for eight years, and 19 years when
the employer was uninsured). The insured should therefore be treated as its own
insurer in respect of such periods. There was no inconsistency between recognising
that the terms of the policy meant that the insurer was liable in full for the damage
suffered by the victim and requiring the insured to contribute towards the insurer’s
cost of meeting that liability:

“77. In the present case, an insured who insures for a limited period necessarily
accepts that it is only liability incurred during that period for which he has cover.
The unique feature of the present situation is that the whole substratum of the
relevant insurance policies has changed fundamentally since they were
underwritten, and the law has, for the first time ever, imposed liability on the
basis of risk, rather than the probability, that negligence during the insurance
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period led or contributed to the illness complained of. The concomitant of
insurance liability in this situation must be a recognition that the law can and
should address the unjust and wholly anomalous burden which would otherwise
fall on any particular insurer with whom insurance was only taken out for part of
the total period of exposure by the insured, by recognising an obligation on the
part of the insured to contribute pro tanto to such liability as a self-insurer.”

In a concurring judgment with which the other judges in the majority also agreed,
Lord Hodge at [104] and [105] expressed his agreement that the effect of the
“Trigger” litigation was that an insurer which had provided cover for only part of the
period of the employee’s exposure must meet the entirety of the employer’s liability,
recognising that this would enable the insured employer to select the insurer against
which to claim. He recognised also that this created anomalies which had to be
addressed, and agreed with Lord Mance’s proposed solution. One reason for doing so
was his understanding that it would not create major practical difficulties:

“110. Finally, the practical solution which Lord Mance JSC offers appears to be
consistent with the way in which the London insurance market has operated in
handling mesothelioma claims. That may suggest that the solution will not give
rise to major practical difficulties.”

Although the solution adopted by the majority was to say that each insurer was liable
in full and (in effect) that spiking was permitted, but that the spiked insurer would
then have rights of contribution from other insurers and recoupment from the insured,
Lord Mance’s understanding was that (save in cases of insolvency) this would lead to
the same ultimate financial outcome as the construction adopted by the minority:

“78. ... I believe that this leads in practice, at least in the case of a solvent
insured, to substantially the same result as that at which Lord Sumption JSC
arrives, but by a different route, which in my opinion reflects the reasoning and
result in ‘Trigger’ [2012] 1 WLR 867. The difference between the two routes
may however be important in the context of an insured who is not solvent.”

If the practical difference between the two rival approaches in IEG is limited to cases
of insolvency, the view of the majority can be seen to be consistent with the policy of
ensuring that victims of mesothelioma receive full compensation. This was explicit in
Lord Hodge’s judgment, where one of his reasons for agreeing with Lord Mance was
that:

“106. ... it is consistent with the policy of the United Kingdom Parliament that
the employee-victim should be able to obtain damages for his loss in a
straightforward way.”

In contrast the approach of the minority would mean that in the case of an insolvent
employer, a victim would be left with no recourse against an EL insurer which had
provided cover for only part of the period during which he was exposed to asbestos.
Lord Neuberger recognised this at [203] (“unlike Lord Sumption JSC’s solution,
[Lord Mance’s] ensures that every employee whose employer was insured for any
period of his employment, can look to any such insurer who is still solvent for full
compensation”).
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As commentators on IEG have recognised, it was only a matter of time before the
issues raised by reference to EL insurance contracts recurred at the reinsurance level.
That time has now arrived.

The award

S7.

58.

59.

The judge-arbitrator stated the issues for decision in the present case in the following
terms:

(1) Is MMI to be treated as having settled the inwards claims on the basis that each
EL policy on risk was contributing a pro rata share of the loss being paid by
MMI?

(2) If not, is the basis on which MMI is presenting its reinsurance claims contrary to
the duty of utmost good faith or an implied contractual duty requiring MMI to
present its reinsurance claims in good faith?

(3) If issues (1) and (2) are determined in favour of MMI, on the proper construction
of the reinsurance contracts, is MMI contractually entitled to recover the full
amount it has paid in respect of each inwards claim from any reinsurance
contracts of its choice which provided cover for any part of the exposure period
for which it was on risk, subject to the limits and retentions for those reinsurance
contracts and subject to the paying reinsurers’ rights of contribution and
recoupment?

(4) If so, what rights of contribution and recoupment do the reinsurers which are
called upon to pay the claim acquire against any other reinsurers who were also on
risk for the claim, and against MMI in respect of any deemed “self-reinsurance”,
and how do those rights fall to be calculated? In particular, should they be
calculated using:

a. the “from the ground up” pro rata method of apportionment, taking into
account the first layer retention in every year of reinsurance exposure, as
Equitas contends; or

b. the “independent liability” method as MMI contends?

The judge-arbitrator decided all of these issues in favour of MMI. What follows can
be no more than a summary of a detailed and carefully reasoned award.

In relation to the first issue he held, in accordance with “Trigger” and IEG, that each
year’s insurance policy was 100% liable for the insured employer’s loss and that the
settlement of each claim without allocating the loss to any particular year settled in
full MMI’s 100% liability under each and every EL policy on risk. That settlement
ascertained MMI’s liability under each policy, from which it followed that MMI was
contractually entitled to present its reinsurance claim to any given year of reinsurance
on the basis that that year was 100% liable in the same way as the insurance on that
year which it was reinsuring. This was a matter of absolute contractual entitlement.
As a matter of fact it was impossible to say that any of the settlements had been
concluded on a pro rata basis and there was nothing in law to require them to be
treated as if they had been.
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62.

63.

64.

Thus there was no justification for any implied term requiring the loss to be divided
up and allocated to different years of reinsurance on a time basis. There was no
justification for saying that the “real basis” on which MMI had settled its liability was
that each year had made a contribution to the risk and bore a proportionate
responsibility for the loss. The argument that Barker continued to apply as between
reinsured and reinsurer provided no greater support for allocating loss to each policy
on a time on risk basis than had been the case as between insured and insurer, but that
argument was ruled out by the decision of the majority in IEG.

As to the second issue, the judge-arbitrator concluded that it was no part of the
function of an arbitral tribunal to extend the scope of the post contractual duty of good
faith in insurance contracts, particularly as that duty had been held by the House of
Lords in The Star Sea [2001] UKHL 1, [2003] 1 AC 469 to be limited, in a claims
context, to a duty not to act dishonestly in connection with the making of a claim, a
decision which had recently been confirmed by the majority of the Supreme Court in
Versloot Dredging BV v HDI Gerling Industrie Versicherung AG [2016] UKSC 45,
[2017] AC 1. He derived no real assistance from the New York cases on which
Equitas relied where a wider concept of good faith had been adopted than applies in
English law and regarded the English cases involving the exercise of a discretion or
power (e.g. Socimer International Bank v Standard Bank London Ltd [2008] EWCA
Civ 116, [2008] 1 Lloyd’s Rep 558) as irrelevant in circumstances where MMI had an
absolute contractual right to present the whole of its loss to any reinsurance policy of
its choice, a distinction recognised by Mid Essex Hospital Services NHS Trust v
Compass Group UK & Ireland Ltd [2013] EWCA Civ 200, [2013] BLR 265.

Moreover, the judge-arbitrator found that even if there were a duty of good faith in
relation to the allocation of the settlements to particular reinsurances or an implied
term that a decision to allocate should be Wednesbury reasonable, there was no want
of good faith or irrationality in circumstances where MMI expressly acknowledged
that there was a need for equitable recoupment and contribution to redress any
anomalies.

Having reached these conclusions on the first two issues, the judge-arbitrator said that
the third issue answered itself. MMI was contractually entitled to recover the full
amount of its inwards settlement from any reinsurance contract or contracts of its
choice which provided cover for any part of the period at risk. In other words it was
entitled to spike. This was subject to the retention under the contract for the spiked
year and to the reinsurers’ rights of contribution and recoupment, but how these were
to be dealt with arose for decision under the fourth issue. The judge-arbitrator noted
that his conclusion was “entirely in accordance with the well-established principle in
the law of reinsurance that the reinsurance is on the original subject-matter so that
insurance and reinsurance are to be treated in the same way and each year of
reinsurance is 100% liable in the same way as each year of insurance is 100% liable”.

Finally, the judge-arbitrator dealt with the issues concerning contribution and
recoupment. As already noted, it was common ground that those concepts had a role
to play if (as the arbitrator had held) MMI had been successful so far. The issue was
how they should be applied. Equitas contended for a pro rata method of
apportionment with two related aspects: (1) that MMI had to give credit in full for its
retentions in each year of reinsurance even though the claim was “spiked” into one
year and (2) that, by analogy with principles of subrogation, the higher layers of
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66.

reinsurance in subsequent years should be made good first in any contribution and
recoupment process (the so-called “top-down’ approach).

The judge-arbitrator rejected both submissions. He said that there was nothing in the
existing authorities which assisted on the issue of retentions. He concluded that MMI
need only give credit for a single retention, namely that applicable in the year into
which the claim was spiked. He held that MMI was to be regarded as a self-insurer as
regards the retention in each policy year, and therefore that Equitas should have no
right of recoupment as regards the retentions in years before or after the year to which
the 100% claim was presented as it had never provided an indemnity for that part of
the loss. It would be unfair if MMI had to give credit for retentions in each and every
year. Rather, he said, the approach should be that which applied in cases of double
insurance where only one retention would be borne by the insured.

As to the “top-down” approach to contribution, the judge-arbitrator concluded that the
proposed justification for the proposition that the higher layers of reinsurance were
more remote from the loss and should therefore get the first benefit of contribution
and recoupment was a proposition derived from principles of subrogation and that the
doctrine of subrogation had no place in the apportionment exercise.

The scope of review

67.

68.

For MMI as the respondent, Mr Schaff emphasised that this is an appeal under section
69 of the Arbitration Act 1996 in which the court’s task is confined to deciding the
questions of law for which permission to appeal has been given. He submitted that on
some issues, particularly those concerned with good faith and with equitable
contribution and recoupment, the judge-arbitrator’s conclusions depended on his view
of what was fair and equitable and that these were an exercise of arbitral judgment
which we could not go behind.

| accept entirely that the role of the court is limited to determining the questions of
law and that we are bound by the facts found in the award and only those facts. This is
basic. However, the questions of how principles of good faith (if applicable) and of
contribution and recoupment should be applied at the reinsurance level within the
Fairchild enclave are questions of law on which ultimately we must reach our own
decision, albeit giving proper weight to the view of the judge-arbitrator. That is what |
shall seek to do.

Equitas’s submissions in outline

69.

Mr Colin Edelman QC for Equitas began by emphasising the novelty of the Fairchild
jurisprudence and the anomalies which it has created as a result of the courts having
cast off into uncharted waters. In consequence it had already been necessary to devise
novel solutions, for example the new rights of contribution and recoupment created by
the majority in IEG, and the courts remained under a responsibility to face up to the
consequences of Fairchild which they themselves had created, if necessary by further
innovation. While IEG had provided a solution at the insurance level, in a way which
was necessary to ensure full compensation to victims of mesothelioma, that objective
had now been achieved for all practical purposes and the same policy considerations
did not apply at the reinsurance level. At that level, the victim having received his
compensation from his employer or its insurer, it was possible and desirable to revert
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72.

73.

to the principles of the common law whereby liability should be apportioned in
accordance with Barker by reference to time on risk. Thus each reinsurance policy
should bear its proportionate share of liability calculated from the ground up.

Mr Edelman recognised that this would need to be achieved in a principled way and
submitted that there were three routes by which this might be done.

Deemed allocation/implied term

The first was to say that MMI must be deemed to have settled its inwards insurance
claims on a time on risk basis, such that the value represented by the settlement
consideration should be regarded as implicitly allocated in pro rata shares across all
triggered policies in proportion to the contribution to the overall risk made during the
period of each policy. This could be regarded as the “real basis” of the settlement of
the inwards claims, by analogy with cases where courts had been prepared to
investigate the true or real basis of the settlement of insurance claims (Assicurazioni
Generali SpA v CGU International Insurance Plc [2003] EWHC 1073 (Comm),
[2003] 2 All ER (Comm) 425 at [40]; and Enterprise Oil Ltd v Strand Insurance Co
Ltd [2006] EWHC 58 (Comm), [2007] Lloyd’s Rep IR 186 at [170] and [171]). Mr
Edelman did not suggest that these cases were directly applicable, recognising as the
judge-arbitrator had held that they were concerned only with a factual investigation
which does not arise here. He submitted, however, that they illustrate a willingness to
look beyond the terms of any settlement to the underlying reality and can usefully be
adopted within the Fairchild enclave where for policy reasons liability has been
imposed on an insurer on an artificial and unconventional basis and the reality is that
the settlement discharges the insurer’s liability under each and every triggered EL

policy.

Adopting this approach, Mr Edelman submitted that pro rata allocation is necessarily
implicit in an unallocated settlement of a mesothelioma EL claim by virtue of the
special legal features of the liabilities being settled, so that spiking to a single year of
reinsurance would be inconsistent with the basis on which the claims had been (or
must be deemed to have been) settled. Alternatively, he submitted that the same result
may be achieved by implying a term to the effect that the reinsured’s UNL must be
formulated by reference to the contribution to risk made in the period of each
reinsurance in accordance with the Barker principles. Whichever of these two
possible courses was adopted would restore the “elementary” principle that insurance
cannot “operate on a basis which allows an insured to select the period and policy to
which a loss attaches” (IEG at [43]).

Duty of good faith

Alternatively Mr Edelman invoked what he described as a duty of good faith
requiring the presentation of reinsurance claims to be made on a pro rata basis in
accordance with the Barker principles unless there was some rational basis (which
would not include a desire to maximise reinsurance recoveries) for presenting them in
some other way. He recognised that the concept of good faith has not previously been
applied in this manner and that to do so would involve a development of existing legal
doctrine in order to address the special problems raised within the Fairchild enclave,
in particular the ability of the insurer to select the policy to which a loss should be
attached which is contrary to elementary principles of liability insurance.
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75.

76.

77.

For this purpose Mr Edelman drew upon three sources, namely (1) the nature of an
insurance or reinsurance contract as a contract of the utmost good faith, (2) cases
which have held that contractual discretions must be exercised in good faith (or, more
fully, in a manner which is not irrational, arbitrary or capricious: see e.g. Socimer
International Bank Ltd v Standard Bank London Ltd [2008] EWCA Civ 116, [2008]
Bus LR 1304; and Braganza v BP Shipping Ltd [2015] UKSC 17, [2015] 1 WLR
1661); and (3) New York authority where a wider concept of good faith in insurance
contracts applies (e.g. United States Fidelity & Guaranty Co v American Re-
Insurance Company 20 N.Y. 3d 407 (2013)). Mr Edelman did not suggest that any of
these sources mandated the development for which he contended. He relied upon
them as illustrations of principles which might be invoked by analogy in much the
same way as the majority of the Supreme Court had drawn upon a number of
principles, none of which applied directly, in order to develop the rights of
contribution and recoupment established in IEG as a response to the anomalies thrown
up by Fairchild.

Contribution and recoupment

The third and final route relied on to achieve a result whereby each reinsurance policy
would bear its proportionate share of liability by reference to time on risk was by
means of contribution and recoupment just as in IEG at the insurance level. As it was
common ground that the spiked reinsurer would have rights of contribution and
recoupment, the issue here was how those rights should be calculated. Equitas’s case
is that they should be calculated in each year from the ground up, applying the Barker
approach just as if a proportionate part of the claim had been presented under each
reinsurance policy, in a manner explicitly intended to achieve the same ultimate
outcome as would be achieved by the first or second route — or as would have been
achieved if the minority view in IEG had prevailed. In this regard Mr Edelman relied
on Lord Mance’s comment at [78] in IEG that the rights of contribution and
recoupment favoured by the majority would lead “in practice, at least in the case of a
solvent insured, to substantially the same result as that at which Lord Sumption JSC
arrives, but by a different route”.

For practical purposes the disagreement between the parties as to the method of
calculating rights of contribution and recoupment was significant in three respects.
First, under the Equitas method, MMI would have to bear a retention in each policy
year whereas, under the MMI method, there would only be a single retention. Second,
under the Equitas method higher layers of reinsurance would not contribute until the
lower layers had been exhausted whereas, under the MMI method, each layer would
be liable to contribute to the equivalent layer in the spiked year. Third, under the MMI
method, MMI would be treated as a self-insurer of the retentions and of any gaps in
the cover and would have the same rights of contribution as a reinsurer of an
equivalent layer would have had. That would not be so under the Equitas method. We
were told that the treatment of retentions is likely to be the most significant issue in
financial terms.

Although this third route was intended, if Equitas’s approach to contribution and
recoupment was adopted, to achieve in principle the same financial outcome as either
of the first two routes, Mr Edelman submitted that it would in practice lead to severe
difficulties due to the complexities of the reinsurance programmes existing from year
to year and the fact that the reinsurers in the spiked year who were left to claim
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contribution would have no knowledge of MMI’s reinsurance arrangements in other
years. For this reason, he submitted that, if legally possible, either of the first two
routes was to be preferred as a solution to the anomalies thrown up by Fairchild at the
reinsurance level. Indeed he used words like “chaos” and “mayhem” to describe the
situation with which the market would be faced in circumstances where each year’s
reinsurance might have multiple excess layers, some of which would have multiple
participants, in ways which would not correspond to the arrangements in other years.

MMI’s submissions in outline

78.
79.

80.

81.

82.

Mr Schaff for MMI supported the reasoning and conclusions of the judge-arbitrator.

He pointed out that it is authoritatively established by the Supreme Court in IEG that
spiking to a single year of cover is permitted at the insurance level despite the
anomalies which it creates. That is so despite Barker, which in reality has little or
nothing to do with the current issue. Those anomalies were expressly recognised by
the Supreme Court, but were to be dealt with by resort to principles of contribution
and recoupment.

Mr Schaff submitted next that there is no principled basis on which to distinguish
insurance and reinsurance in this respect. The market operates on the basis that
reinsurance is simply a form of insurance on the original subject matter insured (e.g.
Wasa International Insurance Co Ltd v Lexington Insurance Co [2009] UKHL 40,
[2010] T AC 180 at [33] where Lord Mance described this as “an accepted analysis
with business significance” which should not be unnecessarily thrown into doubt). As
a matter of construction, the reinsurance contracts are triggered in the same way as the
insurance contracts, so that exposure to asbestos is an “accident or occurrence”
occurring during the policy period to which (within the Fairchild enclave) a weak test
of causation must be applied. It was not suggested by Equitas that a process of
construction could lead to a conclusion whereby the insurance and reinsurance
contracts respond differently. For example, Equitas did not suggest that Lord
Sumption’s construction of the insurance contracts in IEG can be applied to the
reinsurance contracts here. That being so, consistency and principle require that the
same approach be adopted at the insurance and the reinsurance level, and any
distinction would be artificial, unprincipled and liable to make the situation worse
rather than better. That would be so in any event, but was reinforced by the follow
settlements clause in the reinsurance policies which demonstrates that the insurance
and reinsurance were intended to operate in the same way.

Accordingly, just as at the insurance level, at the reinsurance level also the anomalies
should be dealt with by means of contribution and recoupment principles. This was a
principled solution to the anomalies created by Fairchild which can equally operate at
the reinsurance level.

Deemed allocation/implied term

Against this background Mr Schaff submitted that when the employer settled with the
victim there would be no attempt to allocate any part of the employer’s liability to
different periods of time as it would be irrelevant to do so. That would be so
regardless of whether the victim should be regarded as having multiple causes of
action against the employer or a single cause of action. In this respect the position as
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84.

85.

between victim and employer was exactly the same as between employer and insurer.
So far as the settlement by MMI of the insured claims was concerned, the judge-
arbitrator’s findings were unreviewable. Each triggered policy was liable in full and
that was the basis on which claims were settled.

Mr Schaff submitted that in these circumstances there was no scope for any argument
that the “real basis” of the inwards settlements was something different. Having
settled each inwards claim on the correct basis that each triggered policy was liable in
full, MMI was entitled to present its reinsurance claim to any one of its reinsurance
policies (e.g. for 1969) on the basis that its UNL on the underlying contract of
insurance for 1969 was 100% liability. This was not a case like Assicurazioni
Generali SpA v CGU International Insurance Plc or Enterprise Oil Ltd v Strand
Insurance Co Ltd where the argument was that the terms of a settlement had
artificially concealed what was actually happening. The principle applied in those
cases had no application here. The fact that the settlement had also discharged MMI’s
liability under each and every policy on risk in other years did not mean that any part
of the settlement consideration had to be allocated to the settlement of liability in
those other years. Nor was there any basis for implying an obligation to allocate in
this way. Such an implication was unnecessary, not least in circumstances where
principles of contribution and recoupment (however they fall to be applied) were
available.

Duty of good faith

Mr Schaff submitted that the judge-arbitrator could not be criticised for having
declined an invitation to develop the law in a novel way and that his decision was
therefore unassailable. He submitted further that none of the sources prayed in aid by
Mr Edelman provided a sound basis for any such development; that if any analogy is
appropriate, the closest analogy is double insurance where the insured is entitled to
choose under which policy to present its claim; that it would be wrong to introduce a
fetter on what was, ex hypothesi, the exercise of an absolute contractual right; that if
spiking is permitted (as it is) at the insurance level, it cannot be contrary to a duty of
good faith at the reinsurance level; and that such a duty should not be introduced
when principles of contribution and recoupment are available. Those principles would
either yield the result for which Equitas contended, in which case the duty of good
faith was not needed, or they would not, in which case its application was an
unprincipled way of arriving at the minority approach in IEG which the majority had
rejected. Contribution and recoupment were the principles which the majority in IEG
had invoked, not a duty of good faith, and there was no basis for any different
approach at the reinsurance level.

Finally on this point, Mr Schaff relied on the judge-arbitrator’s statement that even if
there were some duty of good faith or some implied term that a decision to allocate
should be Wednesbury reasonable, he was “quite satisfied that there was no breach of
duty or of any such implied term in this case ... presentation of the claim to one
reinsurance year in circumstances where it is expressly acknowledged by MMI that
there is a need for equitable recoupment and contribution to redress any anomalies
cannot conceivably be said to be in bad faith or Wednesbury unreasonable”.

Contribution and recoupment
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89.

As already noted, Mr Schaff accepted and indeed asserts that the reinsurers in the
spiked year will have rights of contribution and recoupment, although it appears that
this was not MMI’s position when it first began to present claims on a spiked basis.
The issue is how those rights should be calculated, as already explained.

Mr Schaff submitted that by this stage of the argument it has been established as
between insurer and reinsurer that the insurer is entitled to present its reinsurance
claim to the policy year of its choice, bearing whatever is the retention applicable to
that year but otherwise recovering in full. That, he submitted, was the contractual
analysis under the reinsurance policy. In contrast, as explained by Lord Mance in
IEG, rights of contribution and recoupment were not dependent on contract but on
broad equitable principles drawing on an analogy with principles of double insurance
in order to enable a sharing of the burden between reinsurers of the same loss in
different years. Following this logic through, the way that contribution should work
was to enable the reinsurer who was liable for one layer in the spiked year to obtain
contribution from reinsurers who would have been liable for the equivalent layer in
other years. Thus, to take a simple example, if there were three years of exposure to
asbestos and three years of reinsurance, each with a retention of £10,000, a primary
layer of £40,000 XS £10,000, and a higher layer of £50,000 XS £50,000, the
reinsurers’ total outlay would be £90,000. It is therefore that £90,000 which needs to
be distributed across other years. The primary layer reinsurer in the spiked year who
had paid out £40,000 would recover one third of that amount (£13,333.33) from each
of the primary layer reinsurers in the other two years, while the higher layer reinsurer
who had paid out £50,000 would recover one third of that amount (£16,666) from
each of the higher layer reinsurers in the other two years. That example is concerned
only with contribution, but recoupment would arise if (for example) in one year MMI
had chosen not to obtain reinsurance for one of the layers. In such a case MMI would
be liable to contribute in the same way that a reinsurer of that layer would have done.

As already indicated, the MMI method of contribution produces the practical effect
that MMI bears only a single retention, that higher layer reinsurers in non-spiked
years must contribute even though the lower layers in that year are not exhausted, and
that in some circumstances MMI may itself have rights of contribution to exercise
even where it has accepted a higher retention or chosen to be uninsured for some
layers.

In response to Mr Edelman’s apocalyptic warnings of chaos and mayhem, Mr Schaff
pointed out that there are no findings in the award that the working out of the
principles of contribution and recoupment, however that needs to be done, would give
rise to any practical difficulty.

Overview

90.

91.

There is no doubt that the Fairchild decision together with the Compensation Act
2006 and the cases which have applied these principles have created significant
anomalies in the law. That jurisprudence, intended as it was to ensure a remedy for
victims of negligent exposure to asbestos, has extended into liability insurance and
(now) reinsurance in ways which seem unlikely to have been intended or predicted.

I would accept that, once the courts can be confident that the objective of ensuring
victim protection has been achieved, it is desirable that the anomalies should be
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corrected and that the law should return to the fundamental principles of the common
law. Put shortly, once unorthodoxy has served its purpose, we should revert to
orthodoxy. That does not preclude development of the law to meet new challenges,
but does serve the interests of business where certainty and predictability are
paramount if commercial entities including the reinsurance market are to conduct
business and settle claims when they arise as efficiently as possible. It serves also the
interests of those who ultimately have to pay the premiums if unpredictable liabilities
to which in reality insurers and reinsurers never agreed are confined as closely as is
possible consistent with the policy that victims should be compensated.

The result of the jurisprudence so far, culminating in IEG, is that a victim of
mesothelioma as a result of negligent exposure to asbestos is assured of a remedy.
That will be either a solvent employer or a solvent insurer or, in cases where the
insurer is insolvent, a statutory or industry compensation scheme. While the
anomalies described by Lord Mance in IEG served a purpose at the insurance level, it
IS unnecessary to perpetuate them at the reinsurance level.

I would therefore accept Mr Edelman’s submission that it is desirable, if possible, to
revert to the principles of the common law whereby liability should be apportioned in
accordance with Barker by reference to contribution to the risk. That is the closest
approximation to what the parties actually agreed at a time when the weak causal link
introduced by Fairchild, section 3 of the Compensation Act 2006 and the application
of these rules to insurance contracts in “Trigger” could not have been anticipated. It
reflects also the common law’s view of fairness which, as between insurer and
reinsurer, is unaffected by section 3 of the Compensation Act. However, reversion to
the approach of the common law must be principled. We cannot just do whatever we
like. Nor should we introduce new distortions which may themselves have
unpredictable consequences in order to patch over the existing ones. That said,
however, there is in my judgment some scope to respond to Lord Mance’s call at [51]
in IEG that “a principled solution must be found, even if it involves striking new
ground” and that “the courts have made it incumbent on themselves to reach a
solution representing a fair balance of the interests of victims, insureds and insurers”,
to which I would add “reinsurers”.

| would accept also that it would be preferable, again if possible, to achieve a solution
by one or other of Mr Edelman’s first two routes (deemed allocation/good faith)
rather than the third (contribution and recoupment). In the absence of findings in the
award [ would not go so far as to accept that confining the spiked reinsurers’ rights to
equitable contribution and recoupment would lead inevitably to chaos in the market,
but it would undoubtedly mean significantly greater complexity and expense. The
judge-arbitrator referred to helpful examples produced by the parties to show how
their respective methods of contribution would work in what he described as “factual
situations of increasing complexity”. These examples, which were also before us,
were greatly simplified for illustrative purposes, but even so gave a flavour of some of
the complexities which would arise. In addition there is the practical problem for any
reinsurer seeking to exercise a right of contribution that only MMI has knowledge of
the detail of its reinsurance arrangements in each of the relevant years.

I acknowledge that it is unusual explicitly to begin at the end by stating the objective
which the law ought to achieve as distinct from applying the law to the facts found to
see where that takes us. However, in the unprecedented and unique situation which
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the courts have now created within the Fairchild enclave, | consider that this is a
legitimate approach.

Analysis

96.

I come now to examine the three routes for which Mr Edelman contended.

Deemed allocation/implied term

97.

98.

99.

In circumstances where the employee was exposed to asbestos over a period of
several years, where the critical exposure(s) may have occurred in any one or more of
those years, where it is impossible to say in which year(s) that did occur, and where
the law has determined that each EL policy year is liable in full, it seems to me that
the fairest way for an EL insurer’s inwards claims to be settled would be by allocating
a share of liability to each policy year, the allocation to be determined by reference to
time on risk unless there is some rational basis (such as intensity of exposure in any
particular year(s)) for a different allocation. That would apply with even greater force
if an employer faced claims from a number of employees, where it would appear to be
statistically improbable, all other things being equal, that the critical exposures for
each employee all occurred in the same year. Such a proportionate allocation would
accord with that underlying reality, with the annual nature of EL insurance and
reinsurance, and with the common law view of fairness as reflected in Barker. It
would also avoid running foul of the elementary principle referred to by Lord Mance
at [43] in IEG that insurance does not operate on a basis which allows the insured to
select the period and policy to which a loss attaches, a basis which would render (and
has rendered) entirely unpredictable the risks undertaken by insurers and reinsurers
and has thereby falsified many years after the event the basis on which the premium
to be charged was calculated.

However, while it would have been fair for MMI to allocate its inward risks in this
way, that is not what happened. Mr Edelman proposes that it should be deemed to
have happened in order to produce a fair result. Tempting as it is to impose a deemed
allocation on the parties by reference to time on risk, |1 do not think that this is
permissible. It would involve a significant extension of the “real basis of settlement”
cases which it would be difficult to confine within the Fairchild enclave. So far those
cases have been concerned with investigating as a matter of fact what it is that the
parties actually did. To apply them here would be a different exercise, when there was
no doubt about what the parties actually did but the law was imposing on them its
view of what they ought to have done. That is a very different thing. It seems to me
that there would be a danger in seeking to counteract what is effectively one deeming
provision (the weak causal link in Fairchild) with another (a principle of deemed
inwards allocation).

More fundamentally, while the imposition of a deemed allocation would remove one
anomaly (the elementary principle referred to by Lord Mance that the insured cannot
select the period and policy to which a loss attaches), it would collide headlong with
other fundamental principles as there is no valid basis on which to distinguish
insurance and reinsurance contracts in this respect. If, as the majority of the Supreme
Court has held in IEG, spiking is permissible at the insurance level, there is simply no
room for a principle of deemed allocation to avoid spiking at the reinsurance level.
That follows from the nature of reinsurance as a form of insurance on the original
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subject matter insured (cf. Wasa International Insurance Co Ltd v Lexington
Insurance Co at [33]) and from the absence of any valid basis on which to distinguish
the insurance and reinsurance contracts as a matter of construction. If we were to
avoid one set of problems by imposing a principle of deemed allocation, there is a real
risk that we would be introducing other distortions into insurance and reinsurance
law. Again it might be difficult to ensure on any principled basis that any distortions
were confined within the Fairchild enclave.

For the same reasons is not possible to achieve the desired result by way of an implied
term. The implied term would be contrary to the proper construction of the
reinsurance contracts.

In these circumstances the analysis must be, consistently with the decision in IEG
and in the absence of any valid basis on which to distinguish insurance and
reinsurance, that MMI’s inwards claims were settled on an unallocated basis by which
each and every relevant policy year was 100% liable and those liabilities were
discharged; that there was a 100% liability ascertained under each and every policy
year; that there was an undivided UNL for each year; and that as a matter of
construction of the reinsurance contracts MMI was prima facie entitled to present the
whole of its UNL to any reinsurance year of its choice.

Accordingly | agree with the judge-arbitrator that MMI had a contractual right to
present its reinsurance claims to the policy year of its choice, but I would not describe
this as an “absolute” contractual right. Whether that is a valid description depends on
whether there exists any constraint on the exercise of that right. That is the issue to
which I now turn.

Duty of good faith

103.

104.

As already noted, Mr Edelman did not suggest that any of the sources on which he
drew in support of finding a duty of good faith operating within the Fairchild enclave
was directly applicable. He relied on them rather as analogies which might usefully be
invoked. That being so, it is unlikely to be fruitful to consider at any length why (for
example) the insurance duty of utmost good faith or the concept of good faith in New
York law does not apply here.

As to the former, it is sufficient to say that | agree with the judge-arbitrator that the
post-contractual duty of good faith in insurance contracts, which in any event gives
rise to a remedy of avoidance of the contract rather than a constraint on the exercise of
prima facie contractual rights, has been confined by cases such as The Star Sea and
Versloot Dredging BV and that it has no part to play in the current context. It is true
that Rix LJ may have left the door open, or at least ajar, to further development of the
doctrine of good faith so as to equate it to “a concept of proportionality implicit in fair
dealing” (see Drake Insurance Plc v Provident Insurance Plc [2003] EWCA Civ
1834, [2004] QB 601 [89]). However although this latter case was referred to in the
parties’ written submissions, it was not the subject of oral argument, nor were there
any submissions addressed to us as to how the doctrine should be developed. It seems
to me that it would be difficult to confine any such development within the Fairchild
enclave and that if such a development is to be made, it should be in another case.
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As to New York law, it is unnecessary to explore the detail of what was decided by
the New York Court of Appeals in the United States Fidelity & Guaranty Co case.
The case illustrates that in New York there is a wider concept of good faith in
insurance contracts, which extends, at least in some contexts, to a requirement of
reasonableness in the making of contractual choices, although that concept does not
go so far as to require an insured to disregard its own interests or to put the reinsurer’s
interests ahead of its own. However, | agree with the judge-arbitrator that this wider
concept does not represent English law. Moreover, there is a risk that any borrowing
of this wider concept of good faith in the present case would be difficult to confine
within the Fairchild enclave.

However, the line of cases which have imposed a constraint upon the exercise of
contractual choices merits further consideration. The leading case is now Braganza in
the Supreme Court, where Lady Hale said at [18]:

“Contractual terms in which one party to the contract is given the power to
exercise a discretion, or to form an opinion as to relevant facts, are extremely
common. It is not for the courts to rewrite the parties’ bargain for them, still less
to substitute themselves for the contractually agreed decision-maker.
Nevertheless, the party who is charged with making decisions which affect the
rights of both parties to the contract has a clear conflict of interest. That conflict is
heightened when there is a significant imbalance of power between the
contracting parties as there often will be in an employment contract. The courts
have therefore sought to ensure that such contractual powers are not abused. They
have done so by implying a term as to the manner in which such powers may be
exercised, a term which may vary according to the terms of the contract and the
context in which the decision-making power is given.”

Lady Hale went on to approve Rix LJ’s summary in Socimer at [66] of the position
which the authorities had reached:

“It 1s plain from these authorities that a decision-maker’s discretion will be
limited, as a matter of necessary implication, by concepts of honesty, good faith,
and genuineness, and the need for the absence of arbitrariness, capriciousness,
perversity and irrationality. The concern is that the discretion should not be
abused. Reasonableness and unreasonableness are also concepts deployed in this
context, but only in a sense analogous to Wednesbury unreasonableness, not in
the sense in which that expression is used when speaking of the duty to take
reasonable care, or when otherwise deploying entirely objective criteria: as for
instance when there might be an implication of a term requiring the fixing of a
reasonable price, or a reasonable time. In the latter class of case, the concept of
reasonableness is intended to be entirely mutual and thus guided by objective
criteria ... Laws LJ in the course of argument put the matter accurately, if | may
respectfully agree, when he said that pursuant to the Wednesbury irrationality test,
the decision remains that of the decision-maker, whereas on entirely objective
criteria of reasonableness the decision-maker becomes the court itself.”

The same passage was also approved in the minority opinion of Lord Neuberger at
[102].
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One of the earlier decisions was Gan Insurance Company Ltd v Tai Ping Insurance
Company Ltd (Nos 2 & 3) [2001] Lloyd’s IR 667, a reinsurance case where a Claims
Co-operation Clause prohibited the reinsured from concluding a settlement or making
an admission without the prior approval of the reinsurer. The Court of Appeal held
that there were constraints, necessarily implicit from the circumstances, on the
reinsurer’s right to withhold such approval. Approval could only be withheld “in good
faith after consideration of and on the basis of the facts giving rise to the particular
claim and not with reference to considerations wholly extraneous to the subject matter
of the particular reinsurance” and not “arbitrarily, or ... in circumstances so extreme
that no reasonable company in its position could possibly withhold approval” (see in
particular [67] and [70]). Mance LJ emphasised that this constraint was not derived
from the insurance duty of utmost good faith but from the nature and purpose of the
particular contractual provisions, and was therefore not inconsistent with cases such
as The Star Sea:

“68. Contrary to Mr Edelman’s submission, this conclusion does not involve an
inadmissible extension of the duty of good faith in insurance law or of the
consequences of breach of any such duty. The qualification that | have identified
does not arise from any principles or considerations special to the law of
insurance. It arises from the nature and purpose of the relevant contractual
provisions.”

The case illustrates also that although this line of authority often refers to contractual
discretions, its application is not limited to cases where the contract in question speaks
in terms of one party having a discretion to exercise.

On the other hand, not all contractual choices are constrained in this way. In Mid
Essex Hospital Services NHS Trust v Compass Group UK & Ireland Ltd the
contractual term in question was a right to award service failure points in a contract to
provide catering and cleaning services in the event of a failure to meet performance
standards. These points formed part of contractual machinery to determine the
payments to which the contractor was entitled and the circumstances in which the
contract might be terminated. The Court of Appeal distinguished the Socimer line of
cases, but nevertheless acknowledged that when a party has a right to choose from a
range of options, a term will often be implied to preclude an arbitrary, capricious or
irrational choice. Jackson LJ said at [83]:

“An important feature of the above line of authorities is that in each case the
discretion did not involve a simple decision whether or not to exercise an absolute
contractual right. The discretion involved making an assessment or choosing from
a range of options, taking into account the interests of both parties. In any
contract under which one party is committed to exercise such a discretion, there is
an implied term. The precise formulation of that term has been variously
expressed in the authorities. In essence, however, it is that the relevant party will
not exercise its discretion in an arbitrary, capricious or irrational manner. Such a
term is extremely difficult to exclude, although | would not say it is utterly
impossible to do so. ...”

In Mid Essex the term was excluded, in part because of the nature of the contract as a
contract with a public authority which was entitled to exercise its rights to ensure the
highest standards in a vital service and in part because the contract contained its own
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remedy in the event that the NHS trust awarded more than the correct number of
points. As Jackson LJ explained:

“91. The discretion which is entrusted to the Trust in relation to service failure
points and deductions in the present case is very different from the discretion
which existed in the authorities discussed above. The Trust is a public authority
delivering a vital service to vulnerable members of the public. It rightly demands
high standards from all those with whom it contracts. There may, of course, be
circumstances in which the Trust decides to award less than the full amount of
service failure points or to deduct less than it is entitled to deduct from a monthly
payment. Nevertheless the Trust could not be criticised if it awards the full
number of service failure points or if it makes the full amount of any deduction
which it is entitled to make. The discretion conferred by clause 5.8 simply
permits the Trust to decide whether or not to exercise an absolute contractual
right.

92. There is no justification for implying into clause 5.8 a term that the Trust will
not act in an arbitrary, irrational or capricious manner. If the Trust awards more
than the correct number of service failure points or deducts more than the correct
amount from any monthly payment, then there is a breach of the express
provisions of clause 5.8. There is no need for any implied term to regulate the
operation of clause 5.8.”

The judge-arbitrator appears to have regarded the Mid Essex case as drawing a sharp
distinction between cases of absolute contractual rights and cases where the duty not
to act in an arbitrary, irrational or capricious manner could be implied. In my
judgment, however, the position is more nuanced. Although the Mid Essex case uses
the expression ‘“absolute contractual right” that is the result of a process of
construction which takes account of the characteristics of the parties, the terms of the
contract as a whole and the contractual context, not a starting point intrinsic to the
term itself. It is only possible to say whether a term conferring a contractual choice on
one party represents an absolute contractual right after that process of construction has
been undertaken. To say that a term provides for an absolute contractual right and
therefore no term can be implied puts the matter the wrong way round.

In my judgment there are powerful reasons to support the implication of a term in the
very specific reinsurance context existing within the Fairchild enclave that the
insurer’s right to present its reinsurance claims must be exercised in a manner which
is not arbitrary, irrational or capricious, and that in that context rationality requires
that they be presented by reference to each year’s contribution to the risk, which will
normally be measured by reference to time on risk unless in the particular
circumstances there is a good reason (such as differing intensity of exposure) for
some other basis of presentation. That is because spiking is inconsistent with the
presumed intentions and reasonable expectations of the parties at the time when the
contracts were concluded. On that basis the insurer remains the decision maker, so
that a rational view that (for example) the intensity of exposure had been greater in
one year than another could not be challenged, but the decision must be made by
reference to each year’s contribution to the risk.

In summary, the Fairchild jurisprudence has presented the insurer with the
opportunity to make a choice of the year to which a claim should be presented, but
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that choice is entirely fortuitous so far as the parties are concerned, was not something
which they could have contemplated at the time of contracting or taken into account
in setting the premium to be paid, and is moreover inconsistent with fundamental (or
“elementary”) principles of liability insurance law, as already explained. It results in a
situation, spiking, which does not accord with common law notions of fairness as
explained in Barker and is contrary to the underlying statistical reality that in fact the
critical exposure(s) of employees to asbestos will not all have occurred in the same
year. It is a situation in which there is a clear conflict of interest between the parties
and a significant imbalance of power between them. That imbalance is not the result
of a relationship such as employer and employee which existed in Braganza, but
arises out of the control which the insurer can exercise in allocating its inwards claims
and its exclusive knowledge of its reinsurance arrangements over an extensive period.

In an area of the law in which considerations of fairness and policy have explicitly
loomed larger than usual, and bearing in mind the willingness of the Supreme Court
to “strike new ground” if necessary to achieve a fair balance of all the interests
concerned, | would hold that such a term should be implied. The term can
conveniently be described as requiring “good faith”, but this is merely a label. Its
content and rationale are as | have described. Such a term achieves an outcome which
is as close as possible to what the parties can be taken to have intended if they had
foreseen the development of the Fairchild jurisprudence. (Although in general parties
must take the risk of future developments in the law, to invoke that principle here
would be extreme: Fairchild and its progeny represented a unique and unprecedented
development which could not have been foreseen, and it would be harsh to impose on
a reinsurer who wrote an annual policy for (say) 1969 the risk of developments in the
law affecting his liability which did not take place for another third of a century). It is
a solution which is specific within the Fairchild enclave and will not have wider
ramifications. Although it may be objected that it is contrary to principle to imply
such a term at the reinsurance level but not at the insurance level, there is a material
distinction. At the insurance level, as already explained, such a term would risk
subverting the policy of ensuring full compensation to victims, but that risk no longer
exists or at any rate is minimal at the reinsurance level.

If a term is to be implied as | have formulated it, the judge-arbitrator’s statement that
there was no breach of duty or of any implied term does not stand in the way of
allowing the appeal. Plainly that statement was not directed to a situation where the
insurer is under an obligation to make its allocation decision by reference to each
year’s contribution to the risk. It is in effect no more than a statement that an insurer
seeking to maximise its reinsurance recovery by exercising a contractual right cannot
be said to be acting with a want of good faith, but that as | have sought to explain begs
the question.

On this ground, therefore, | would provisionally allow the appeal. At this stage | say
“provisionally” because it remains to evaluate Mr Schaff’s submission that there is no
scope for any duty of good faith when principles of contribution and recoupment are
available. That submission is best considered after | have dealt with the contribution
and recoupment issues.

Contribution and recoupment
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The question how principles of contribution and recoupment should operate must be
addressed on the basis that MMI is entitled to present its reinsurance claim to the
policy year of its choice and that the reinsurers of this spiked year, having paid MMI,
seek to recover from other policy years a proportion of what they have paid.

The starting point in considering how these principles should operate in the
reinsurance context must be Lord Mance’s exposition of their sources and nature in
IEG. In summary, he drew upon doctrines of double insurance and suretyship,
including “a more relaxed view of double insurance” taken in Australian cases, in
order to fashion a novel remedy. He concluded that “the root principles” were
“principles of equity and justice which lie behind the law’s recognition of rights of
contribution”, that these must be applied with “breadth and flexibility”, requiring “a
broad equitable approach to be taken to contribution, to meet the unique anomalies to
which [Fairchild and ‘Trigger’] give rise” (see in particular at [59] to [63]).

So far as the sources are concerned, Lord Mance expressly recognised that concepts
of double insurance and suretyship could not be directly applied. In the present case
the reinsurance policies on different years were not an instance of double insurance
which exists only when there are two or more different policies in respect of the same
interest and covering the same risk in the same period (see [56] to [58], citing
National Farmers Union Mutual Insurance Society v HSBC Insurance (UK) Ltd
[2010] EWHC 773 (Comm), [2010] 1 CLC 557 at [15]). However, it was a doctrine
whose broad principles could be adapted to meet the unconventional problems arising
from Fairchild. Similarly with suretyship, the conventional rule was equality between
sureties so that “it should not rest with the creditor by his selection of remedies open
to him to determine where ultimately the burden was to fall”, but this too could be
adapted to give effect to an allocation of liability by reference to the insurer’s
contribution to the risk.

I would accept there is no specific guidance in IEG to enable us to choose between the
rival methods advanced by the parties in the present case. The Supreme Court was not
focusing on this issue. Nevertheless, the guiding principle is clear, which is that the
objective must be to achieve a just solution. That solution will eliminate so far as
possible the anomalies resulting from the Fairchild jurisprudence and will take
account of the reality of the underlying claims, that is to say that nobody can know in
which year the critical exposure occurred in the case of any given victim and that
considering the position of victims as a group, such exposures will have occurred in a
variety of years. The best available measure of such exposures is by reference to each
policy year’s contribution to the risk. That is not to revert to the now discredited
theory of liability for making a material contribution to risk but recognises the
artificiality of saying that an exposure which in fact occurred only once, even if we do
not know when, is regarded in law as having occurred in each and every year.

Viewed in this light, in my judgment the Equitas method of contribution is to be
preferred. It reflects three fundamental considerations which the MMI method avoids.
First, the reality is that critical exposures to a group of victims will have occurred in a
number of years, in each of which MMI agreed to bear a retention, so that it is unjust
that under the MMI method only a single retention applies. Second, the basis on
which higher layer reinsurers agreed to participate was that they would not be liable
until the retention and any lower layers had been exhausted. No doubt their premium
was calculated accordingly. The MMI method subverts that principle. Third, | see no
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reason why MMI should have rights of contribution in respect of years or layers
where it chose not to insure. That was its choice.

In my judgment the broad equitable principles which we must apply are sufficiently
flexible in these circumstances to enable effect to be given to the Equitas method of
calculation. I would hold accordingly.

The judge-arbitrator recognised that “the process of contribution and recoupment is to
be carried out in practice in order to iron out any anomalies or unfairness which arise
from the presentation of the entire claim to one reinsurance year”, but in my judgment
the MMI method which he adopted does not achieve this. | would respectfully suggest
that there are two errors in his reasoning.

The first was to exclude as totally irrelevant the doctrine of subrogation which, as
expounded in Lord Napier & Ettrick v Hunter [1993] AC 713, a case to which Lord
Mance referred in IEG, illustrates how an insurer of a higher layer is entitled to be
fully indemnified out of any recoveries before those recoveries are available to the
insured or to insurers of lower layers. Although it is not suggested that subrogation
operates in this case when equitable rights of contribution are applied between
reinsurers of different years, the principle is nevertheless one which needs to be borne
in mind in determining how those rights should be applied in order to achieve a just
outcome.

The second was to apply too closely the concept of double insurance in which only
one retention would be applied. The judge-arbitrator recognised that the present case
is “not strictly speaking” a case of double insurance, but his view was that “the only
difference is that, whereas double insurance is two insurances covering the same loss
in the same period, the present case and IEG involved (re)insurances in successive
years covering the same loss, because of the special rules derived from Fairchild and
developed in the insurance context in ‘Trigger’ and IEG”. It was largely for this
reason that the judge-arbitrator thought that it would be unprincipled and anomalous if
MMI had to bear multiple retentions. However, while double insurance is a helpful
broad analogy, when focusing on the issue of retentions this difference is critical.

The judge-arbitrator also thought that the Equitas method was anomalous and unfair
because, as Equitas accepted, if there had been one continuous reinsurance contract
covering a number of years, MMI would only have to give credit for one retention.
However, with respect that is only part of the picture. If there had been one
continuous reinsurance contract, it is highly probable that the reinsurers would have
insisted either on a higher retention than applicable to a single policy year or a higher
premium. No conclusion about any unfairness of the Equitas approach can be reached
without taking this into account.

The duty of good faith revisited

129.

In the light of my conclusion that the Equitas method of calculating the rights of
contribution and recoupment is correct, there is no conflict between the application of
those principles and the existence of a duty of good faith. There is therefore no
obstacle, such as any such conflict might have created, to what | regard as the
preferred solution which is that such a duty should be implied. There remains the
alternative argument that the implication of such a duty is unnecessary if principles of



Judagment Approved by the court for handing down. Double-click to enter the short title

contribution and recoupment are available to the reinsurers, but for the reasons
already given | do not regard that objection as well founded.

Conclusion

130.

| would therefore allow the appeal, answering the questions of law for which leave
has been given as follows:

Questions

(1) In the event of an insured employee being tortiously exposed to asbestos in
multiple years of EL insurance, and the EL insurer settling the employer’s claim
without allocating the loss to any particular year of exposure, is the EL insurer
obliged (in the absence of specific provision for this situation in the corresponding
reinsurances) to present any outwards claim in respect of that loss on a pro rata,
time on risk basis for the purpose of calculating reinsurance recoveries, either
because:

a) the contribution to the settlement of each engaged policy must by
necessary implication be treated as having been on that basis (“question
1); or

b) the doctrine of good faith requires the claim to be presented on that
basis (“question 2”)?

(2) If the EL insurer is not so obliged, and may present a claim to a single year of his
choice, how are the rights of recoupment and contribution acquired by the
reinsurers of that year to be calculated (“question 37)?

Answers: (1) No; (2) Yes, unless there is some other rational basis for ascertaining
the contribution to the risk in each triggered policy year; (3) Does not arise unless the
answer to question 2 is held to be wrong, in which case the Equitas method should be
applied.

Lord Justice Leggatt :

131.

| agree entirely with the judgment of Males LJ but wish to add further reasons of my
own to explain why | consider that the doctrine of good faith requires the reinsurance
claims at issue in this case to be presented on a basis which apportions the insurer’s
ultimate net loss between each policy year in respect of which the insurer was liable
to indemnify the insured employer for the damage caused to a victim by
mesothelioma.

IEG and the nature of insurance

132.

The basic nature of an insurance contract is that the insurer, in return for a sum of
money (the insurance premium), takes the risk of an event occurring during the period
covered by the policy and promises to provide a benefit to the insured (often an
indemnity against loss) if the event occurs. The event insured against may be a loss
occurring or a liability incurred or a claim made against the insured. But in each case
it is fundamental that the event is one which happens during the period of risk and not
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during any earlier or later period. As Lord Mance said in the IEG case, at para 40,
referring to the EL policies in issue in that case:

“In short, insurance would have been and was placed on the
basis that a particular liability or loss would fall into one, not a
series of separate periods. If an insured wanted complete
cover, it would have to maintain it for all such periods. The
relevant period would also be ascertained by objective criteria,
which meant that insureds could not select it at will or to obtain
the advantage of the cover most favourable from their
viewpoint.”

In IEG it was recognised by all the members of the Supreme Court that the extension
to insurance law of the special rule of causation (or, more accurately, proof of
causation) developed in Fairchild to govern liability in tort within what has become
known as the ‘Fairchild enclave’ threatens to confound this fundamental principle of
insurance. The difficulties derive from dispensing with the requirement that the
victim — or, in the context of liability insurance, an insured employer who is liable to
the victim in tort — must prove that the employer’s wrongful act or omission caused
the victim to contract mesothelioma. Under the special Fairchild rule it is sufficient
to show that the employer negligently or in breach of statutory duty exposed the
victim to asbestos and that the victim later developed mesothelioma which may have
been (but cannot be shown on the balance of probabilities to have been) caused by
this exposure. In Barker the House of Lords mitigated this departure from principle
by holding that the liability founded on the Fairchild rule is proportionate to the
defendant’s contribution to the risk of developing mesothelioma measured by the
duration and intensity of the exposure to asbestos for which the defendant was
responsible. Parliament immediately legislated, however, to displace this holding in
relation to employers (and any other persons) liable in tort to mesothelioma victims.
Pursuant to section 3 of the Compensation Act 2006, every person who is liable in tort
as a result of exposing to asbestos a victim who later contracts mesothelioma is liable
to the victim for the whole of the damage caused by the disease.

All the Supreme Court Justices in the IEG case were agreed that applying the special
rules applicable as between employee-victims and their employers to the relationships
between the employers and their insurers produces results which are unacceptable. In
particular, as Lord Mance observed at para 43:

“(a) It 1s contrary to principle for insurance to operate on a
basis which allows an insured to select the period and policy to
which a loss attaches. This is elementary. If insureds could
select against insurers in this way, the risks undertaken by
insurers would be entirely unpredictable. (b) It is anomalous
for a liability insurance underwritten for a premium covering
losses arising from risks created during its particular period to
cover losses about which all that can be said is that they arise
from risks extending over a much longer period, in respect of
which no premium has, or could have, been assessed or
received by the insurer.”
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Lord Sumption, who gave the main minority judgment, agreed at para 156 that these
consequences “are not just remarkable in themselves, but are directly inconsistent
with the language of the ... policies and the fundamental characteristics of insurance.”

Lord Sumption considered that the rational response of the law to the situation in
which the insurer’s liability is triggered in more than one policy year is not to assign
the whole of the loss to a policy year of the insured’s choice. Rather, it is to prorate
the loss between every policy year during which the insured employer exposed the
victim to asbestos: para 160. Lord Sumption reached that result through a contextual
interpretation of the words “caused during any period of insurance” used in the EL
policies when applied to an insured liability with the unusual legal incidents of an
employer’s liability for mesothelioma: para 161.

The majority of the Supreme Court did not accept this approach. Lord Mance, who
gave the lead judgment, observed, at para 46, that it involved interpreting the
insurance policy wording in a way which none of the parties or interveners before the
court had suggested. He also regarded the interpretation proposed by Lord Sumption
as inconsistent with the earlier decision of the Supreme Court in the “Trigger”
litigation, which treated proof of exposure to asbestos during any period of insurance
as sufficient to prove that the victim’s mesothelioma had been “caused” during the
relevant period: ibid. Lord Mance nevertheless shared the view that, at least
ultimately and in so far as employers and their insurers are good for the money,
fairness requires the loss to be apportioned across years in a way which reflects the
contribution to risk of each year of exposure to asbestos which is treated as having
caused the employee’s disease. Thus, he said at para 52:

“A sensible overall result is only achieved if an insurer held
liable under [an EL] policy is able to have recourse for an
appropriate proportion of its liability to any co-insurers and to
the insured as a self-insurer in respect of periods of exposure of
the victim by the insured for which the insurer has not covered
the insured.”

To achieve this overall result, Lord Mance considered that a “broad equitable
approach” should be taken to contribution between insurers so as to allow an insurer
who is liable as a result of exposure to asbestos during one period of insurance to
recover contribution from insurers who are liable in respect of other periods during
which exposure occurred which under the Fairchild rule is treated as having caused
the same loss: para 63. He further held, at para 77, that:

“The concomitant of insurance liability in this situation must be
a recognition that the law can and should redress the unjust and
wholly anomalous burden which would otherwise fall on any
particular insurer with whom insurance was only taken out for
part of the total period of exposure by the insured, by
recognising an obligation on the part of the insured to
contribute pro tanto to such liability as a self-insurer.”

Lord Mance believed that this approach would lead in practice, albeit by a different
route, to substantially the same result as that at which Lord Sumption arrived, except
where an insured is insolvent: para 78.
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Lord Hodge (with whose judgment the other Justices in the majority, including Lord
Mance, also agreed) gave several reasons for concluding that Lord Sumption’s
approach was “not an option” and that “the anomalies must be addressed in some
other way”: para 108. First, like Lord Mance, he thought that the interpretation of the
insurance policy wording proposed by Lord Sumption was inconsistent with the
decision of the Supreme Court in Trigger. Second, Lord Hodge was influenced by the
fact that allowing an insured employer to recover its whole loss from any insurer who
was on risk for any part of the period of exposure to asbestos, despite the “heavy
burden” imposed on the insurer selected, was a result for which all the parties to the
proceedings, including the defendant insurers and the interveners, had contended.
One of the interveners was the Association of British Insurers, which represents the
interests of the insurance industry. Lord Hodge found it “striking that the insurance
industry in this appeal has shown no enthusiasm for the elegant and less complex idea
of construing the insurance contract to restrict the insurer’s liability to a proportionate
part of the loss™: para 105.

Thirdly, Lord Hodge said, at para 106, that allowing the employer to select the insurer
from which to claim its full indemnity is “consistent with the policy of the United
Kingdom Parliament that the employee-victim should be able to obtain damages for
his loss in a straightforward way”. By contrast:

“Confining the insurer’s liability to a time-related proportion of
the employer’s liability would not be in line with this policy of
the legislature and would probably engender further
legislation.”

A further reason given by Lord Hodge, at para 110, was that:

“the practical solution which Lord Mance proffers appears to
be consistent with the way in which the London insurance
market has operated in handling mesothelioma claims. That
may suggest that the solution will not give rise to major
practical difficulties.”

Lord Neuberger and Lord Reed, while agreeing with Lord Sumption, nevertheless
expressed the view, at para 203, that Lord Mance’s solution had “a number of
attractions”:

“First, it 1s more in line with the parliamentary approach as
demonstrated by section 3 of the 2006 Act, because, unlike
Lord Sumption’s solution, it ensures that every employee
whose employer was insured for any period of his employment,
can look to any such insurer who is still solvent for full
compensation. Secondly, unlike Lord Sumption’s solution, it
has been supported by one of the parties to this appeal: despite
being raised by the court at a reconvened hearing, Lord
Sumption’s solution has not been adopted by either party.”

Lord Neuberger and Lord Reed suspected that these two points were connected, in
that the insurance market might fear that, if Lord Sumption’s solution were adopted,
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Parliament would intervene to reverse the court’s decision, as had happened following
Barker.

For Lord Neuberger and Lord Reed, further attractions of Lord Mance’s approach
were that it was far closer to the approach which the London insurance market had
worked out in practice and did not clash with the court’s reasoning in the Trigger
litigation, as Lord Sumption’s solution arguably did. However, they regarded these
considerations as outweighed by the fact that the construction of the insurance
contract on which Lord Mance’s conclusion was based “is inconsistent with the link
between risk and premium which lies at the heart of a contract of insurance”: para
205. They were also concerned that the legal innovations introduced by Lord Mance
to mitigate this result might have “unfortunate wider ramifications”: para 207. In
particular, it might well be argued that:

“this court is invoking a new and wide general equitable power,
which is, to put it at its lowest, close to inconsistent with an
express contractual term, in order to reconstitute a contractual
relationship so as to achieve what it regards as a fair result in a
purely commercial context.”

Without seeking to question the necessity of adopting Lord Mance’s approach in the
IEG case, I respectfully share this last concern. While recognising a “broad equitable
right” of contribution between insurers may be regarded as an extension of existing
principle, giving an insurer an equitable right to recoup part of the insured loss from
its insured is not just close to inconsistent, but is clearly inconsistent, with the contract
between the parties as it was interpreted by the majority in IEG. As Lord Sumption
observed, at para 183:

“If the insured is contractually entitled to the whole amount,
there cannot be a parallel right of recoupment in equity on the
footing that it is inequitable for the insured to have more than
part of it.”

Although Lord Mance sought to rely on a thesis of Professor Andrew Burrows to
suggest that there are exceptions to the general rule that a claimant will not be entitled
to restitution where the defendant is legally entitled to the enrichment, commentators
have convincingly argued that the authorities relied on do not support this thesis and
that there is no legal principle which allows a claim to recoup money based on equity
or unjust enrichment to override an unconditional contractual right to be paid the sum
in question: see R Merkin “Insurance and reinsurance in the Fairchild enclave”
(2016) 36 Legal Studies 302; KV Krishnaprasad, “Unjust enrichment in the ‘Fairchild
enclave’: International Energy Group Ltd v Zurich Insurance Plc” (2017) 80 MLR
1150; R Stevens, “The Unjust Enrichment Disaster” (2018) 134 LQR 574, 597-8. As
Lord Sumption put it at para 183:

“The basis of the suggested right of recoupment is that it is
unjust for the insurer to have to bear the whole loss. But I do
not understand by what standard it is said to be unjust when the
parties have agreed that it should be so.”
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The response of allowing an equitable principle or restitutionary claim to override a
valid and binding contract should in my view be regarded as an absolutely last resort,
if not a counsel of despair.

The reinsurance level

146.

147.

The thrust of MMI’s arguments in the present case, which the judge-arbitrator
accepted, is that, within the Fairchild enclave, the analysis of the relationship between
an insured employer and its liability insurers adopted by the majority of the Supreme
Court in IEG must apply equally to the relationship between a liability insurer and its
reinsurers. As Mr Alistair Schaff QC for MMI emphasised, a contract of reinsurance
is simply an insurance of the same subject-matter as the underlying insurance contract
where the interest insured is the original insurer’s liability under the underlying
contract. There is in these circumstances, Mr Schaff submitted, no principled
distinction between insurance and reinsurance of the risk of an employer being held
liable in tort for causing an employee to contract mesothelioma through exposure to
asbestos, and the legal approach which applies to the settlement of mesothelioma
claims at the insurance level must also operate at the reinsurance level.

Compelling as the logic of this argument at first sight seems, it in my view overlooks
the reasons which drove the majority of the Supreme Court in IEG to adopt a solution
to the problem confronting the court which created a result that Lord Mance himself
described as “contrary to principle” and then to seek to mitigate that result by devising
yet further new special rules of law. | am satisfied that those reasons do not compel
the courts to resort to a similar expedient at the reinsurance level. To the contrary, a
principled solution has been proposed by Equitas which does not allow the reinsured
to select the period and policy to which the whole of its loss attaches — contrary to the
basis on which the reinsurance was placed. The proffered solution also does not
allow the reinsured to obtain under a contract to provide cover for one year an
indemnity for the whole of a loss which arises from risks extending over a number of
years — a result which, as Lord Sumption put it, “entirely severs the functional
connection between premium and risk”: see IEG at para 155. The solution which
avoids subverting the basis of the reinsurance contracts in these ways rests on the now
well established and orthodox principles developed by the common law to control the
exercise of contractual powers.

Implied constraints on the exercise of contractual powers

148.

149.

An important development in the English law of contract which has gathered
momentum in recent years is the readiness of courts to imply a term as to the manner
in which a contractual power may be exercised so as to ensure that the power is not
abused and is exercised in good faith. The doctrine of good faith in this context
requires a contractual power to be exercised in a way which is consistent with the
justified expectations of the parties arising from their agreement, construed in its
relevant context.

The conceptual basis for this approach appears most clearly from the decision of the
House of Lords in Equitable Life Assurance Society v Hyman [2000] UKHL 39;
[2002] 1 AC 408. In that case with profits policies of life insurance issued by a
mutual society provided for the payment when the policies matured on the
policyholder’s retirement of a guaranteed rate annuity. The contractual relationship
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between the policyholder and the Society was also governed by the Society’s articles
of association under which the directors had the power to award a financial bonus
when the policy matured. The relevant article of association (article 65) stated that
the amount of this bonus was in the “absolute discretion” of the directors. The House
of Lords held that it was necessary to imply a term into article 65 which precluded the
directors from exercising their discretion in a way which depended on whether the
policyholder would be receiving an annuity at a guaranteed rate. In approaching the
question whether a term was to be implied, Lord Steyn (with whom the rest of the
appellate committee agreed) identified the inquiry as:

“entirely constructional in nature: proceeding from the express
terms of article 65, viewed against its objective setting, the
question is whether the implication is strictly necessary.”

Lord Steyn concluded that the implication of a term which precluded the directors
from exercising their discretion so as to pay different (and lower) bonuses to
policyholders entitled to guaranteed rate annuities was strictly necessary, as it was
“essential to give effect to the reasonable expectations of the parties”: [2002] 1 AC
408 at 459.

| agree with the analysis of Sir Kim Lewison in his book on The Interpretation of
Contracts (6™ Edn, 2015) at para 6.08 that Lord Steyn was here applying the test of
whether the implication was necessary to give business efficacy to the contract by
asking whether, without the implied term, the contract would work in the way the
parties would reasonably have expected it to work. This accords with the original
statement of the business efficacy test in The Moorcock (1889) 14 PD 64 at 68 as
seeking to give to the transaction “such efficacy as both parties must have intended
that at all events it should have.” That included, in Bowen LJ’s classic statement,
making each party promise in law to bear such perils or chances as it must have been
in the contemplation of both parties that he should be responsible for: ibid.

In identifying the scope of any term which it is necessary to imply for the contract to
work in the way that the parties must have intended or reasonably expected it to work,
the courts recognise that, where the contract permits a party to make a choice or
requires it to make an evaluative judgment, it is for that party and not the court to
make the relevant choice or evaluation. Consequently, the term implied often imports
a standard of review similar to that applied in judicial review of administrative action
whereby the decision-maker is required only to act honestly and reasonably in the
Wednesbury sense: see Socimer International Bank Ltd v Standard Bank London Ltd
[2008] EWCA Civ 116;[2008] 1 Lloyd’s Rep 558, para 66; Braganza v BP Shipping
Ltd [2015] UKSC 17; [2015] 1 WLR 1661, paras 19-30. What is honest and
reasonable is judged by reference to the purpose(s) which the contract requires or
permits the party exercising the relevant power to pursue.

There is now a large body of case law in which this approach has been applied. An
early but pertinent example is Gan Insurance Co Ltd v Tai Ping Insurance Co Ltd
(Nos 2 & 3) [2001] EWCA Civ 1047; [2001] Lloyd’s Rep IR 612. In that case a
contract of reinsurance contained a claims cooperation clause which provided that, in
relation to any claim made under the underlying insurance policy, “no settlement
and/or compromise shall be made [by the insurer] and liability admitted without the
prior approval of reinsurers.” The Court of Appeal held that the power of the
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reinsurers to withhold approval to a proposed settlement was not an absolute right but
was subject to an implied limitation that it must “be exercised in good faith after
consideration of and on the basis of the facts giving rise to the particular claim, and
not with reference to considerations wholly extraneous to the subject-matter of the
particular reinsurance or arbitrarily”: para 76. By “arbitrarily” was meant not “in
circumstances so extreme that no reasonable company in its position could possibly
withhold approval”: para 73.

Mance LJ (who gave the lead judgment) derived this implication from the context in
which and purpose for which the claims cooperation clause gave reinsurers the right
to withhold approval. The context included the fact that the reinsured was the
company through which the financial burden of liability passed to the reinsurers,
while the purpose was to protect the reinsurers’ interests in relation to the claim: para
67. He gave as one possible example of an unreasonable exercise of the contractual
power a refusal to approve the settlement of a claim because the reinsurer had
decided, for reasons unrelated to the particular claim, that it wished to prolong
payment of any claims for as long as possible, however obvious it might be that they
would have to be met in full and should as claims be settled on the best terms
possible: para 68.

The context in which the contract conferring the relevant power has to be construed
may include a relevant legal regime. For example, in British Telecommunications plc
v Telefénica O2 UK Ltd [2014] UKSC 42; [2014] Bus LR 765 an “interconnection”
agreement under which BT gave various mobile network operators access to certain
landlines with associated numbers conferred on BT a power unilaterally to fix or vary
its charges. The Supreme Court held that the exercise of this power was impliedly
limited by reference to objectives set out in an EU Directive (referred to as “the
Framework Directive”) which regulated the arrangements made between telephone
network operators. Lord Sumption (with whose judgment the other Justices agreed)
said, at para 37:

“As a general rule, the scope of a contractual discretion will
depend on the nature of the discretion and the construction of
the language conferring it. But it is well established that in the
absence of very clear language to the contrary, a contractual
discretion must be exercised in good faith and not arbitrarily or
capriciously. This will normally mean that it must be exercised
consistently with its contractual purpose.” (citations omitted)

Construing the interconnection agreement in the context of the legal environment in
which the parties were operating, Lord Sumption considered that “the intention of the
parties must be to comply with the [regulatory] scheme as it stands from time to time
so far as the contract permits” and that this intention necessarily informed the scope
and operation of BT’s power under the contract to set its own charges. It followed
that BT was only entitled to vary its charges if the variation was consistent with the
purposes set out in the Framework Directive.

There are occasions when no term will be implied to fetter the exercise of a
contractual power. But that conclusion, when reached, is also the result of a process
of construction. The language in which the power is expressed is not decisive. For
example, in the Equitable Life case the discretion of the directors to decide what final
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bonus should be paid was held to be limited, even though the discretion was
expressed to be “absolute”. An example of a case in which a contractual power was
found, on analysis, to be unfettered is Mid Essex Hospital Services NHS Trust v
Compass Group UK and Ireland Ltd (t/a Medirest) [2013] EWCA Civ 200; [2013]
BLR 265. In that case a contract for the provision by a private contractor of catering
and cleaning services to a hospital trust contained very detailed rules for measuring
the contractor’s performance through a system of awarding “service failure points”
for specified “performance failures” and deducting sums from the price paid to the
contractor each month according to the number of service failure points incurred.

The Court of Appeal found that the award of service failure points and calculation of
deductions did not involve the exercise of any discretion. In relation to any question
whether points had been correctly awarded, there was only one right answer
determined by the rules set out in the contract. In the event of disagreement about the
answer, the contract provided for a dispute resolution procedure. The hospital trust
was not contractually obliged to award the number of service failure points stipulated
by the contract or to make the deduction from a monthly payment stipulated by the
contract, and in that sense had a discretion whether or not to do so. But the trust could
not be criticised if it chose to award the full number of points and levy the full
deduction provided for in the contract. Thus, the only discretion which the trust had
was to decide whether or not to exercise an absolute contractual right.

The term implied in this case

157.

158.

Applying the principles illustrated by these authorities, the relevant contractual power
in the present case is the power of MMI under each of its policies of reinsurance with
Equitas to claim an indemnity for its “ultimate net loss” (so far as it falls within the
policy limits) resulting from an accident that occurred during the policy year.
Without doubt, the ordinary expectation is that the exercise of this power is
completely unfettered such that MMI has an absolute right to claim and be
indemnified for the whole of this sum. That expectation, however, rests on the
assumption — which, as discussed earlier, is a fundamental feature of an insurance
contract — that MMI has no choice about the policy period to which a loss attaches
and that, if a loss falls within one period, it cannot also fall within another. The
ordinary expectation also assumes that the amount of the loss falling within a
particular policy year does not depend on what risks the reinsured has underwritten in
any other policy year. Again, this simply reflects the basic nature of insurance and
reinsurance.

As discussed, within the Fairchild enclave, these assumptions no longer hold good.
The same indivisible loss is treated as having been caused in multiple policy years,
thus giving an insurer which provided EL cover to the employer for two or more of
those years the ability to choose the policy year (or years) to which it will attribute the
loss for the purpose of making a reinsurance claim. The amount of the insurer’s
ultimate net loss also depends, entirely anomalously, on whether or to what extent the
insurer provided EL cover for other years in which the insured employer wrongfully
exposed its employee to asbestos. In this topsy-turvy world it is impossible for the
applicable contracts of reinsurance to work exactly as the parties intended and
reasonably expected them to work. To make the contracts work as consistently as is
possible with the parties’ presumed intention and reasonable expectations, it is
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necessary to imply a term which restricts the exercise of the reinsured’s power to
select how it will present its claim as between policy years.

True it is that the question whether a term must be implied is to be judged at the date
when the contract was made (see Marks & Spencer plc v BNP Paribas Securities
Services [2015] UKSC 72; [2016] AC 742, para 23) and that when the relevant
reinsurance contracts were made the parties could not have foreseen the situation that
has arisen as a result of the law’s response to mesothelioma claims. The court’s task
is nevertheless to consider how reasonable parties should be taken to have intended
the contract to work in the circumstances which have in fact arisen. As Chadwick LJ
explained in Bromarin AB v IMD Investments Ltd [1999] STC 301 at 310, in this type
of case:

“The task of the court is to decide, in the light of the agreement
that the parties made, what they must have been taken to have
intended in relation to the event ... which they did not
contemplate. That is, of course, an artificial exercise, because
it requires there to be attributed to the parties an intention
which they did not have (as a matter of fact) because they did
not appreciate the problem which needed to be addressed. But
it is an exercise which the courts have been willing to
undertake for as long as commercial contracts have come
before them for construction.”

See also Lloyds TSB Foundation for Scotland v Lloyds Banking Group plc [2013]
UKSC 3; [2013] 1 WLR 366, para 1, where the legal and accounting context in which
a contract had to be construed by the Supreme Court was “unthinkable” when the
contract was entered into.

| think it clear that the way in which reasonable parties would have intended the
reinsurance contracts at issue in this case to work if they had contemplated the legal
regime which now applies within the Fairchild enclave, is by requiring the insurer /
reinsured to present its claims in a way which spreads its ultimate net loss across the
period covered by the EL policies under which it is liable to indemnify its insured.
Such an apportionment matches the claim as closely as possible to the underlying risk
(of wrongful exposure to asbestos) which is treated as having caused the loss and
provides the closest achievable approximation to how the reinsurance contracts were
justifiably expected to operate. It also reflects the common law principle of
apportionment established by Barker, which has been displaced by legislation only in
relation to the liability of employers (and other wrongdoers) to mesothelioma victims
in UK law and not in relation to insurers and reinsurers.

The way in which | would formulate the term implied is to say that MMI may claim
under reinsurance policies covering a particular year only such share of its ultimate
net loss as reflects the extent to which exposure to asbestos in that year contributed to
the risk which arose during periods covered by MMI’s policies of the victim
contracting mesothelioma as a result of the insured employer’s wrongdoing. In
accordance with the common law, the default method of assessing this contribution is
simply by reference to time on risk; but there could be facts (for example, more
intense or frequent exposure to asbestos or exposure to a particularly dangerous type
of asbestos) which would justify treating one year’s contribution to the risk as greater



Judagment Approved by the court for handing down. Double-click to enter the short title

162.

than that of another. Where the insurer’s apportionment of the loss is based on such
an evaluative judgment, the insurer’s judgment will only be open to challenge if it has
not been honestly and reasonably made.

At a higher level of abstraction, the justification for implying this term is that the
implication is necessary to prevent the insurer’s power to allocate its loss among
policy years from being abused. The power to ‘spike’ a loss to a particular year is not
one for which the reinsured can reasonably be said to have bargained since it was not
within the reasonable contemplation of the parties when the reinsurance contracts
were made that the reinsured might be able to choose the year to which a loss will
attach. Nor was it within the reasonable contemplation of the parties that the
reinsured might be able to claim under a policy providing one year of cover loss that
results from risks that arose in other policy years. Both these possibilities are
inconsistent with the essential nature and purpose of the parties’ agreement. In these
circumstances good faith requires that the reinsured should not exploit this power
which it was not intended to have for its own commercial advantage but should
exercise it in a way which is as consistent as possible with the assumption of risk for
which the reinsurance premium was paid.

The grounds for distinguishing IEG

163.

164.

165.

166.

167.

MMI contends that this analysis proves too much because, if correct, it would
similarly require an insured employer to limit its claim under an EL policy, by reason
of an implied term in the insurance contract, in a similar way. It is argued that such a
conclusion would be inconsistent with the approach taken by the majority of the
Supreme Court in IEG.

In my view, there are at least five answers to this argument which provide solid
grounds for distinguishing the reasoning of the majority in IEG.

First (although | would be reluctant to rely on this ground alone), the solution
proposed by Equitas based on the doctrine of good faith, which in my opinion is well
founded, was not proposed or considered in IEG. It therefore cannot be said that it is
a solution which did not commend itself to the Supreme Court or which the Supreme
Court has rejected.

Second, the fact that no such solution was proposed in IEG is a reflection of the
position taken by insurers and the Association of British Insurers in that case who, as
mentioned earlier, supported an approach that allows the insured employer to select
the insurer from which to claim a full indemnity. The insurance industry took this
position even though Lord Sumption had proposed an alternative solution and even
though the position taken was on its face contrary to insurers’ own interests. The
majority of the Supreme Court was clearly influenced by this “striking” feature of the
case. By contrast, in the present case reinsurers are not arguing for such an approach
and are pressing for a different solution (which is not the solution suggested by Lord
Sumption).

Third, 1 have little doubt that the stance taken by the insurance industry in IEG was, as
Lord Neuberger and Lord Reed deduced, driven by a fear that, if the courts did not
allow an insured employer to recover its full loss from any insurer which had
provided cover for any part of the period of exposure to asbestos, Parliament would
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intervene to procure that result. Such a fear was plainly rational given the policy of
the legislature, demonstrated by its enactment of section 3 of the Compensation Act
2006, that an employee-victim should be able to recover full compensation for
asbestos-related mesothelioma. The practical difference between the approach of the
majority and that of the minority in IEG, as Lord Mance identified, arises where the
insured employer is insolvent. In such a situation, which seems likely to be common
given that decades may pass between exposure to asbestos and the development of the
disease and given the potential number and size of claims, Lord Mance’s approach
enables the victim to recover full compensation even if his former employer is
insolvent, provided the employer had insurance for any part of the relevant period
with a solvent insurer. It is the insurer which, in such circumstances, will suffer the
consequences of the insured’s insolvency, as its right of recoupment will be worthless.

This policy reason for allowing the insured to recover its full loss from any solvent
insurer does not exist at the reinsurance level. It has not been — and could not
realistically be — suggested that, unless the insurer is allowed to recover its entire loss
from those reinsurers who provided cover for any one year during the relevant period,
there is a significant risk that the employee-victim will not be fully compensated.
Accordingly, and in my view most importantly, the policy reason which justified the
approach taken by the majority in IEG does not apply at the reinsurance level.

Fourth, the implication of a term which requires the reinsured to confine its claim
under its reinsurance for each year to an appropriate proportion of its loss is not
inconsistent with the decision of the Supreme Court in the Trigger litigation. This
solution therefore does not suffer from the defect which the majority in IEG
considered fatal to Lord Sumption’s approach.

Fifth, the solution proffered in the present case has the same merit at the reinsurance
level as the solution adopted by the majority in IEG has at the insurance level of being
consistent with the way in which the market has operated in handling mesothelioma
claims. As Males LJ has noted at para 18 above, MMI initially presented claims
under its reinsurance policies on the basis of a time on risk allocation. This changed,
we were told, after the decision of the Supreme Court of Appeal in the Trigger
litigation.

Furthermore, even the simplified examples used in these proceedings to illustrate the
parties’ rival cases as to how contribution and recoupment should operate at the
reinsurance level show the very real practical difficulties that would be likely to arise
whatever precise method of contribution and recoupment is adopted. At the insurance
level, an insurer who pays the insured employer’s full loss and wishes to exercise
rights of contribution and recoupment only needs to find out what insurance, if any,
the employer had in other years in which the employee was exposed to asbestos and
then to calculate each insurer’s proportion of the risk along with any proportion to be
borne by the employer if it was uninsured for part of the exposure period. That is
likely to be a relatively straightforward task. At the reinsurance level the position is
far more complex. Where, as may well be the case, an insurer has multiple layers of
excess of loss reinsurance in each relevant year, many different reinsurers may
potentially be involved. Moreover, there may be no direct correspondence between
the limits of layers of reinsurance placed in different years. A solution which avoids
the need to calculate and settle what may be a large number of contribution and
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recoupment claims (for what may be quite small amounts of money) arising from any
one loss has obvious practical advantages.

172. The short of the matter is that the courts need not and should not impose a
complicated, burdensome and, to put it charitably, unconventional solution on the
reinsurance market when a simple, principled and orthodox solution is at hand.

Conclusion

173.  For these reasons, as well as those given by Males LJ, |1 would allow the appeal and
answer the questions of law raised on the appeal in the terms that he has indicated.

Lord Justice Patten :

174. 1 agree with both judgments.
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Synopsis

Background: Reinsured brought action against reinsurer to
recover for its failure to pay any portion of $20 million
allocated in settlement to reinsured's umbrella policy under
“all sums” approach for homeowners' personal injuries and
property damage related to environmental contamination
occurring over periods of multiple policies. The United States
District Court for the Southern District of New York, Laura
Taylor Swain, J., 2020 WL 4016815, granted reinsured's
motion for summary judgment making reinsurance coverage
co-extensive with reinsured's coverage obligations. Reinsurer
appealed.

Holdings: The Court of Appeals, Lynch, Circuit Judge, held
that:

[1] under English law as predicted by Court of Appeals,
facultative reinsurer's obligations were co-extensive with

reinsured's obligations, and

[2] reinsured's failure to provide timely notice of claim did
not allow reinsurer to fully repudiate the policy.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (12)
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3]

[4]

[5]

[6]

Federal Courts é= Summary judgment

Court of Appeals reviews a grant of summary
judgment de novo.

Federal Courts &= Conflict of Laws; Choice
of Law

Federal court sitting in alienage jurisdiction
applies the choice-of-law rules of the forum state.
28 U.S.C.A. § 1332(a)(2).

Action é= What law governs

Under New York choice-of-law rules, where the
parties agree that a certain jurisdiction's law
controls, this is sufficient to establish choice of

law.
Insurance é= Definitions
Insurance &= Coverage

Under English law, a facultative reinsurance
contract is a separate contract that is not
an insurance against liability; thus, an insurer
seeking indemnity under a reinsurance contract
must, in the absence of special terms, establish
both its liability under the terms of the insurance
and its entitlement to indemnity under the terms
of the reinsurance.

Insurance &= Continuous acts and injuries;
trigger

Whether insurance coverage is “triggered” refers
to question of what events, from point of
exposure to point of manifestation, trigger
coverage.

Insurance &= Proration and Allocation

Insurance &= Contribution Among Insurers
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Under California and Hawai‘i law, once
liability insurer is on hook for “all sums,”
dispute between insured and insurer ends, and
contribution dispute between coinsureds begins;
in light of that understanding, policyholder may
obtain full recovery from one insurer even if it
was insured by several successive insurers or
uninsured for part of when damages accrued.

Insurance @ Following fortunes, form, and
settlement
Insurance &= Evidence

Under English law as predicted by Court of
Appeals, facultative reinsurer's obligations were
co-extensive with reinsured's obligations to pay
$20 million allocated in settlement to reinsured's
three-year umbrella policy under “all sums”
approach for homeowners' personal injuries
and property damage related to environmental
contamination occurring over periods of multiple
policies; Hawai‘i law following the all sums rule
in environmental suits involving continuous and
indivisible injuries applied to umbrella policy,
and presumption of back-to-back coverage
applied.

More cases on this issue

Insurance &= Following fortunes, form, and
settlement
Insurance é= Evidence

English law recognizes strong, though
not conclusive, presumption that liability
under proportional facultative reinsurance is
coextensive with the insurance; thus, it will
almost invariably be case that losses falling
within original insurance policy will also fall
within reinsurance, even if losses are payable
under foreign law which takes view different
from English law on liability.

Contracts é= Application to Contracts in
General

Under English law, a contract has a meaning
which is to be ascertained when it is concluded.

[10] Insurance &= Construction in general

Under English law, absent an ability to predict
the governing legal regime at the outset, an
unspecified foreign law cannot dictate the
meaning of a reinsurance contract.

[11] Insurance &= Claim procedures

Under English law, reinsured's failure to provide
timely notice of claim did not allow reinsurer
to fully repudiate the reinsurance policy, since
timely notice was not a condition precedent to
coverage.

More cases on this issue

[12] Insurance &= Claim procedures

Under English law, reinsured's failure to give
notice to reinsurer for approximately six years
after becoming aware of possible claim under
reinsurance policy and reinsured's failure to do
so even in response to queries about other
claims did not show serious prejudice allegedly
allowing reinsurer to repudiate the reinsurance
policy and refuse to pay, even if some failures by
reinsured were deliberate.

More cases on this issue

*776 Appeals from an order of the Southern District of New
York (Swain, C.J.)

Attorneys and Law Firms

Peter R. Chaffetz (Andrew L. Poplinger, on the brief),
Chaffetz Lindsey, LLP, New York, NY, for Plaintiff-Appellee.

Sean Thomas Keely, Freeborn & Peters LLP, New York, NY,
for Defendant-Appellant (Jill C. Anderson, Freeborn & Peters
LLP, Chicago, IL, on the brief).

Before: Calabresi, Lynch, and Nardini, Circuit Judges.
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Opinion
Gerard E. Lynch, Circuit Judge:

This is a reinsurance dispute between Defendant-Appellant
Equitas Insurance Limited (“Equitas”) and Plaintiff-Appellee
the Insurance Company of the State of Pennsylvania
(“ICSOP”). In the late 1960s, ICSOP provided umbrella
insurance to a predecessor of Dole Food Company for a policy
period from October 1968 to October 1971 (the “ICSOP-Dole
policy”). Equitas then reinsured part of ICSOP's exposure for
the same three-year period.

Many years later, in 2009, homeowners in Carson, California,
sued Dole for polluting their soil and groundwater. Dole and
ICSOP settled those claims and allocated $20 million of the
settlement liability to the ICSOP-Dole policy, even though
the Carson plaintiffs’ property damages and personal injuries
continued to accrue after the ICSOP-Dole policy period
had ended. In doing so, the settlement followed California
law's approach to allocation, known as the “all sums rule,”
which treats any insurer whose policy was in effect during
any portion of the time during which the continuing harm
occurred as jointly and severally liable (up to applicable
policy limits) for all property damages or personal injuries
caused by a pollutant.

ICSOP thereafter sought reinsurance coverage from Equitas
for its liability, only for Equitas to deny its claim on the basis
that English law, which governs the reinsurance policy, would
not have allocated ICSOP's liability on an all sums basis.
Instead, Equitas asserted, English law would have prorated
ICSOP's liability based on the number of years it provided
coverage to Dole. Accordingly, Equitas contended that its
reinsurance obligations were similarly limited. Equitas also
defended its denial on the theory that ICSOP had deliberately
delayed notice of claim, and thus forfeited any claim under
the reinsurance policy.

ICSOP then brought this suit, claiming that Equitas was liable
on the policy for the reinsured portion of ICSOP's settlement
liability. Rejecting both of Equitas's arguments for denying
coverage, the district court (Laura Taylor Swain, C.J.) granted
summary judgment to ICSOP.

We agree with the district court. Although the question is
not without doubt, we conclude that under the better reading
of English law, Equitas's obligations under the reinsurance
policy are co-extensive *777 with ICSOP's obligations

under the ICSOP-Dole policy. The question is not whether
English law would have allocated ICSOP's liability on an all
sums basis; English law does not govern ICSOP's liability.
Instead, the question is whether, once ICSOP's liability was
properly allocated, as Equitas concedes that it was, English
law would then interpret the reinsurance policy as providing
co-extensive coverage. Under English law, there is a strong
presumption that facultative reinsurance policies provide
back-to-back coverage, meaning that the liability of the
insured is generally equivalent to the liability of the reinsured.

Searching for a way around that presumption, Equitas urges
that the United Kingdom Supreme Court would never apply
the back-to-back presumption where, as here, a foreign
jurisdiction's law has the effect of avoiding a reinsurance
policy's coverage period. But the United Kingdom Supreme
Court has never limited the presumption in that way, and it
has in fact applied a version of the all sums rule in limited
instances. Separately, English law has never recognized the
defense of full repudiation based on late notice of claim
where, as here, timely notice is not a condition precedent
to coverage. While Equitas urges that English law would
recognize such a defense on extreme facts, no such facts are
present here.

We therefore AFFIRM the judgment of the district court.

BACKGROUND

In the late 1960s, a subsidiary of Castle & Cooke Inc.
purchased land in Carson, California, where Shell Oil
Company had formerly operated an oil and petroleum
containment facility. The Castle & Cooke subsidiary
demolished the facility and developed a housing tract.
Decades later, in 2008, the California Department of Toxic
Substances Control tested a site adjacent to the housing
tract and found hazardous levels of petroleum hydrocarbons,
including benzene, a known carcinogen, in the soil and
groundwater. Soon after that discovery, Carson homeowners
sued Dole Food Company (with which Castle & Cooke
had, by then, merged) and Shell in California state court.
According to their complaint, long-term benzene exposure
can cause various latent diseases, such as anemia and
leukemia, that can manifest many years after exposure. Thus,
the homeowners sued for personal injuries and property
damage related to the environmental contamination.
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Shortly after suit was filed in October 2009, Dole notified its
insurers. One insurer was ICSOP, a wholly-owned subsidiary
of'the American International Group, Inc. In 1968, ICSOP had
issued umbrella insurance to Castle & Cooke (the “ICSOP-
Dole policy”). The ICSOP-Dole policy covers up to $20
million for “all sums” for which Dole might be liable
in damages “caused by or arising out of each occurrence
happening during” a three-year policy period, from October
1, 1968, to October 1, 1971. J. App'x 754.

Dole and its insurers settled the homeowners’ and other
related lawsuits, assigning $20 million in liability to the
ICSOP-Dole policy — even though that policy contained a
three-year coverage period and even though the plaintiffs’
losses accrued over four decades. The parties do not dispute
either the fact or the extent of ICSOP's liability under the
ICSOP-Dole policy. As for ICSOP's liability in general, the
ICSOP-Dole policy sets “occurrence” as the relevant thing
that must happen during the policy period, id., and it defines
occurrence to include “an event or a continuous or repeated
exposure to conditions which result in Personal Injury or
Property Damage,” id. at 755-56. As for the extent *778 of
ICSOP's liability, the settlement followed the “all sums™ rule,
a rule that is followed by the State of California, whose laws
governed the settlement. See Armstrong World Indus., Inc. v.
Aetna Cas. & Sur. Co., 45 Cal.App.4th 1, 52 Cal. Rptr. 2d 690,
710-11 (1996). While the ICSOP-Dole policy is governed by
the laws of the State of Hawaii, neither party disputes that
Hawaii, like California, follows that rule. See Sentinel Ins.
Co., Ltd. v. First Ins. Co. of Hawai'i, Ltd., 76 Hawai'i 277, 875
P.2d 894,917 (1994), as amended (June 24, 1994).

As discussed more fully below, the all sums rule applies in
long-tail liability cases — cases that involve, for example,
injuries that manifest many years after exposure to a pollutant
— and holds insurers jointly and severally liable, up to
applicable policy limits, for all property damages or personal
injuries caused by the pollutant so long as some of the
continuing harm occurred while each policy was in effect. See
Montrose Chem. Corp. of Cal. v. Superior Ct. of L.A. County,
9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201, 1206-07
(2020), as modified (May 27, 2020).

To cover part of its losses, ICSOP notified Equitas, its
reinsurance carrier, of Dole's claim against the ICSOP-Dole

policy. In 1969, ICSOP had obtained facultative reinsurance 1

from underwriters at Lloyd's of London to hedge some of
the risk stemming from the ICSOP-Dole policy; Equitas later
inherited those reinsurance obligations from Lloyd's. The

reinsurance policy spans the same three-year period as the
ICSOP-Dole policy, and it covers up to $7,234,125 for each
$20 million limit that ICSOP pays to Dole. It provides that
reinsurance coverage is “[a]s [o]riginal,” J. App'x 779, 796,
and it contains a follow-the-settlements clause, which reads:

Now We the Underwriters hereby agree to reinsure against
loss to the extent and in the manner hereinafter provided.

Being a Reinsurance of and warranted same gross rate,
terms and conditions as and to follow the settlements of the
Company ....

Id. at 777, 793.

Equitas has refused to cover any portion of ICSOP's part of
the settlement and to pay ICSOP's claim.

In September 2017, ICSOP filed suit against Equitas for
reinsurance coverage in the Southern District of New York. At
the close of discovery, the parties cross-moved for summary
judgment. Equitas principally argued that ICSOP is not
entitled to indemnity under the reinsurance policy because,
while it did not dispute ICSOP's liability o Dole under the all
sums rule, Equitas's liability fo ICSOP under the reinsurance
policy is governed by English law, which does not follow
that rule. Equitas also asserted a separate repudiation defense,
contending that it may fully repudiate the reinsurance policy
because ICSOP deliberately delayed notice of claim for about
six years after becoming aware that a claim was likely, and
misled Equitas into believing that ICSOP had no claim against
the reinsurance policy.

For its part, although it agreed that English law governed the
reinsurance policy, *779 ICSOP argued that English law
would interpret the reinsurance policy as “back-to-back” —
that is, providing co-extensive coverage — with the ICSOP-
Dole policy. ICSOP also argued that English law has never
recognized a defense of full repudiation based on late notice
of claim, and that in any event ICSOP's conduct did not reflect
untimely notice or the extreme bad faith that, on one reading
of English law, might permit such a defense.

The district court agreed with ICSOP, holding that the
parties’ obligations are co-extensive and rejecting Equitas's
full repudiation defense. See Ins. Co. of State of Pennsylvania
v. Equitas Ins. Ltd., No. 17-6850, 2020 WL 4016815, at *2-5
(S.D.N.Y. July 16, 2020). Consequently, it awarded ICSOP
$7,234,125 in damages. /d. at *6. Equitas appeals from that
judgment.
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DISCUSSION

(R I P B K]
de novo. Bey v. City of New York, 999 F.3d 157, 164 (2d
Cir. 2021). We first consider the scope-of-coverage issue —
whether Equitas's obligations under the reinsurance policy
are, as the district court held, co-extensive with ICSOP's
obligations under the ICSOP-Dole policy. We then consider
Equitas's repudiation defense. Because, as the parties agree,
English law governs the reinsurance policy, our role is to
predict how the United Kingdom Supreme Court would
resolve those issues. See Terra Firma Invs. (GP) 2 Ltd.
v. Citigroup Inc., 716 F.3d 296, 299-300 (2d Cir. 2013)
(predicting that “a rebuttable presumption of reliance” that
attaches to some claims for “fraudulent misrepresentation” is

“a burden-shifting device” under English law). 2

I. Scope of Coverage
[4] Under English law, a facultative reinsurance contract

is “a separate contract” that “is not an insurance against
liability.” Wasa Int'l Ins. Co. v. Lexington Ins. Co. [2010] 1 AC
180 (HL) 9 32 (Lord Mance); see also Delver v. Barnes [1807]
127 Eng. Rep. 748 (CP) 749-50 (Mansfield, C.J.). Thus, “an
insurer seeking indemnity under a reinsurance must, in the
absence of special terms, establish both [1] its liability under
the terms of the insurance and [2] its entitlement to indemnity
under the terms of the reinsurance.” Wasa [2010] 1 AC 180
(HL) q 35 (Lord Mance) (emphasis added). To be entitled to
indemnity, ICSOP therefore must show that its liability was
properly allocated under the terms of the ICSOP-Dole policy
and that it is entitled to indemnity for that liability under the
reinsurance policy.

A. Liability under the ICSOP-Dole Policy

Equitas does not dispute ICSOP's liability to Dole under the
ICSOP-Dole policy or *780 the settlement's apportionment
of damages. Nonetheless, because some of Equitas's
arguments against indemnity under the reinsurance policy
concern whether English law is receptive to the all sums
rule, it is helpful to outline some general principles of
American and English law that inform those arguments.
Those principles aid our prediction of how the United
Kingdom Supreme Court would decide the contested question
of indemnity in the reinsurance context.

i. American Tort and Insurance Law

We review a grant of summary judgment As one commentator has put it, “[v]ery few developments

have ever transformed either tort or insurance law, ... and only
one[ ] [development] has transformed both ....” Kenneth S.
Abraham, The Long-Tail Liability Revolution: Creating the
New World of Tort and Insurance Law, 6 U. Pa. J.L. & Pub.
Aff. 347,349 (2021) (emphasis omitted). That development
is the rise in tort and insurance litigation concerning “long-
tail harms,” a term that “describes a series of indivisible
harms, whether bodily injury or property damage, that are
attributable to continuous or repeated exposure to the same or
similar substances or conditions that take place over multiple
years or that have a long latency period.” Restatement
of the Law of Liability Insurance § 33 cmt. f (Am. L.
Inst. 2019) (identifying “asbestos-related bodily injuries
and environmental property damage” as two “paradigmatic
examples”).

In tort law, long-tail harms present “quintessentially difficult
causation questions, largely because of the length of time
between the defendant's allegedly tortious conduct and the
manifestation of injury, disease, or damage that may have
been caused by that conduct.” Abraham, supra, at 357-58.
Those quandaries inspired judicial innovations regarding but-
for causation. In the seminal case on market-share liability,
for example, the Supreme Court of California addressed
claims brought by the daughters of mothers who had ingested
diethylstilbestrol (“DES”) during their pregnancies, which
led to latent injuries manifesting in their daughters many
years later. See Sindell v. Abbott Lab'ys, 26 Cal.3d 588,
163 Cal.Rptr. 132, 607 P.2d 924, 925-26 (1980). Ordinarily,
the doctrine of but-for causation would have required the
plaintiff-daughters to prove which of many manufacturers had
produced the DES that their mothers had ingested. See id.,
163 Cal.Rptr. 132, 607 P.2d at 927-28. But the Supreme Court
of California relieved them of that near-impossible burden,
holding that “[e]ach defendant will be held liable for the
proportion of the judgment represented by its share of that
market unless it demonstrates that it could not have made the
product which caused plaintiff's injuries.” /d. 163 Cal.Rptr.
132, 607 P.2d at 937.

Similarly, when it comes to asbestos-related injuries, it is
nearly impossible to prove with “absolute certainty which
particular exposure to asbestos dust resulted in injury
to” a particular plaintiff, especially for an employee who
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was exposed to several different sources of asbestos from
several different employers. Borel v. Fibreboard Paper
Products Corp., 493 F.2d 1076, 1094 (5th Cir. 1973). In
responding to that issue, courts developed more plaintiff-
friendly causation rules. In Borel, for example, the Fifth
Circuit (applying Texas law) held that it was enough for
a victim of mesothelioma and asbestosis to show that
he was tortiously “exposed to the [asbestos-contaminated]
products of all the defendants on many occasions.” /d.
(emphasis added). Mere tortious exposure was sufficient, the
established that the effect
of exposure to asbestos dust is cumulative, that is, each

court held, because “[i]t was ...

exposure may result in an additional and separate injury.”
Id. Similarly, in *781 Rutherford v. Owens-Illinois, Inc., the
Supreme Court of California held that “plaintiffs may prove
causation in asbestos-related cancer cases by demonstrating
that the plaintiff's exposure to defendant's asbestos-containing
product in reasonable medical probability was a substantial
factor in contributing ... to the risk of developing asbestos-
related cancer. 16 Cal.4th 953, 67 Cal.Rptr.2d 16, 941
P.2d 1203, 1219 (1997), as modified (Oct. 22, 1997) (first
emphasis added; footnote omitted). Under that approach,
a plaintiff need not “demonstrate that fibers from the
defendant's particular product were the ones, or among the
ones, that actually produced the malignant growth.” /d.
(emphasis omitted).

Those judicial innovations and others like them expanded
the universe of liable defendants, and thus spawned ever
more difficult questions concerning how to allocate that
liability. Those questions still remain. There appears to be
no majority American rule, for instance, governing how
to allocate liability when multiple defendants are liable
for an indivisible injury — like mesothelioma or other
cancers or property damage — flowing from environmental
contamination; some jurisdictions appear to employ hybrid
approaches to apportioning liability. See Restatement (Third)
of Torts: Apportionment Liab. § 17 cmt. a (Am. L. Inst.
2000) (collecting various approaches). On the one hand,
eight years after Sindell, the Supreme Court of California
rejected the imposition of joint-and-several liability in the
context of market-share liability, confining liability instead
to the defendants’ respective share of the market. See Brown
v. Superior Court (Abbott Lab'ys), 44 Cal.3d 1049, 245
Cal.Rptr. 412,751 P.2d 470, 485-87 (Cal. 1988). On the other,
the Borel court (again applying Texas law) imposed joint-and-
several liability. 493 F.2d at 1095-96.

Related developments occurred in the world of insurance law
as claims for long-tail harms made their way through the
courts. With rising long-tail tort liability and a competitive
American insurance market in the 1960s, comprehensive
general liability insurance shifted from covering tort liability
caused by an “accident,” which arguably covered only abrupt
events that resulted in immediate harm, to covering tort
liability caused by an “occurrence.” Abraham, supra, at

369-71.° That change was “a recognition that the policy
was to cover liability for harm caused by pollution and other
similar, slowly-occurring processes.” Id. at 371.

The ICSOP-Dole policy descends from that lineage. Executed
in the late 1960s, it covers Dole for “all sums” that Dole “shall
be obligated to pay by reason of liability imposed upon [Dole]
by law,” and for “all damages, direct or consequential, ... on
account of personal injuries ... and property damage, caused
by or arising out of each occurrence happening during the
policy period.” J. App'x 754 (emphases added). Notably, the
ICSOP-Dole policy defines “occurrence” broadly to include
“an event or a continuous or repeated exposure to conditions
which result in Personal Injury or Property Damage.” Id. at
755-56 (emphasis added).

[5] That to codify the so-called
“continuous injury” trigger *782 in insurance law. Whether

language appears

insurance coverage is “triggered” refers to the question
of “what events, from the point of exposure to the point
of manifestation, trigger coverage.” Keene Corp. v. Ins.
Co. of N. Am., 667 F.2d 1034, 1042 (D.C. Cir. 1981). In
answering that question, courts within the United States have
developed several approaches: (1) the manifestation theory,
where coverage is triggered when an injury manifests, even if
the injury occurred many years earlier; (2) the injury-in-fact
theory, where coverage is triggered when an injury actually
occurs, even if the injury might manifest many years later;
(3) the exposure theory, where coverage is triggered when
the injured person or property is exposed to the risk that later
manifests into harm; and (4) the continuous injury trigger,
where coverage is triggered throughout the progression of a
disease or property damage, from initial exposure to the risk
all the way to manifestation of harm. Restatement of the Law
of Liability Insurance § 33 cmt. f; see also Sentinel Ins. Co.,

875 P.2d at 914-15.% There is no consensus rule. Importantly
for our purposes, California and Hawaii have adopted the
continuous injury trigger when interpreting occurrence-based
policies like the ICSOP-Dole policy. See Montrose Chem.
Corp. of Cal., 260 Cal.Rptr.3d 822, 460 P.3d at 1206-07;
Sentinel Ins. Co., 875 P.2d at 917 (Hawaii law; adopting an
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“injury-in-fact” theory in general, but adopting the continuous
injury theory where the “injury-in-fact occurs continuously
over a period covered by different insurers or policies, and
actual apportionment of the injury is difficult or impossible to
determine”). Hence, there is no dispute that ICSOP was liable
to Dole.

The extent of ICSOP's liability to Dole presents a different,
though also undisputed, question. The continuous injury
trigger implicates distinct allocation issues because that
trigger presents circumstances where multiple insurers, like
multiple defendants in a tort action, might be liable. It also
presents circumstances where, as here, a single insurer is
liable even though that insurer provided coverage during only
a short part of the period of exposure to the risk that later

evolved into harm. >

[6] In like
California and Hawaii, follow *783 the all sums rule. That

those circumstances, some jurisdictions,
rule resolves the allocation issue in favor of the insured by
holding the insurer jointly and severally liable for “all sums
for property damage attributable to the polluted site, up to
their policy limits, if applicable, as long as some of the
continuous property damage occurred while each policy was
on the loss.” Montrose Chem. Corp. of Cal., 260 Cal.Rptr.3d
822, 460 P.3d at 1207 (internal quotation marks, citation,
and brackets omitted); see also Sentinel Ins. Co., 875 P.2d
at 915 (similar under Hawaii law). That rule reflects the
understanding that an insurer's duty to the insured is an issue
distinct from apportionment and allocation between multiple
insurers. See Armstrong World Indus., Inc., 52 Cal. Rptr. 2d
at 710-11, 742. In other words, once an insurer is on the hook
for “all sums,” the dispute between the insured and insurer
ends, and a contribution dispute between co-insurers begins.
In light of that understanding, a policyholder may obtain full
recovery from one insurer even if it was insured by several
successive insurers or uninsured for part of when the damages
accrued. /d.

Courts have applied the all sums rule where language in
the policy required the insurer to pay “all sums” for which
the insured becomes liable on account of an event during
the policy period. California v. Cont'l Ins. Co., 55 Cal.4th
186, 145 Cal.Rptr.3d 1, 281 P.3d 1000, 1007-08 (2012), as
modified (Sept. 19, 2012); see also Keene Corp., 667 F.2d
at 1047-50. The ICSOP-Dole policy contains that language.
See J. App'x 754. Thus, Equitas does not dispute the extent of
ICSOP's liability to Dole under California law.

An alternative approach is to prorate responsibility “by year
among triggered policy years.” Abraham, supra, at 380. For
example, “[i]f'a $200 million liability triggered twenty policy
years, then each policy year would be potentially responsible
for its pro-rata share of $10 million.” /d.

“There is some disagreement over the precise number of
jurisdictions that have adopted each position” — the all sums
rule or the pro rata approach — “in part because of variation
in policy language and in part because of differing possible
interpretations of the holdings in some cases.” Restatement of
the Law of Liability Insurance § 41 cmt. c. What seems to be
clear, however, is that “a significant number of courts” have
adopted the all sums rule, “a clear majority” have adopted
the pro rata approach, and “many courts have not yet taken
a position.” Id.; see also Rossello v. Zurich Am. Ins. Co., 468
Md. 92,226 A.3d 444, 451 nn.12-13 (2020) (collecting some
of the divide).

Whether to relax causation in tort, set a default rule that
more expansively triggers insurance coverage, or allocate
liability on a pro rata or all sums basis, are quintessentially
public policy questions. As a federal court sitting in alienage
jurisdiction, it is not our role to answer those questions.
Instead, our role is to determine how English law would
resolve those issues in the context of reinsurance. How
English law has approached those issues in the context of tort
liability and insurance is therefore helpful to understanding
the parties’ arguments.

ii. English Tort and Insurance Law

As with American law, we begin our discussion of English
law with torts. In Fairchild v. Glenhaven Funeral Services
Ltd., the House of Lords heard an appeal involving three
claimants whose long-term and substantial exposure to
asbestos caused them to develop mesothelioma. [2003] 1
AC 32 (HL) 94 3-5 (Lord Bingham). The Lords considered
whether there were “special circumstances,” in light of
*784 asbestos
exposure causes mesothelioma, that would justify deviating

the medical uncertainty concerning how

from the ordinary rule of but-for causation. Id. q 9; see also
id. 9941, 43 (Lord Nicholls); id. 4 56, 63 (Lord Hoffmann).
Citing California's approach, the Lords in Fairchild agreed to
deviate from the traditional rule, holding that an employer is
liable if the employer “wrongful[ly] expose[d] ... its employee
to asbestos dust” and that exposure was not “insignificant” but
rather materially increased the risk that the employee would
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contract disease. Id. § 42 (Lord Nicholls); see also id. 99 31,
34 (Lord Bingham); id. 4947, 63, 73 (Lord Hoffmann); id. 99

105, 107-09 (Lord Hutton); id. 9 161, 168 (Lord Rodger). 6

After Fairchild, the House of Lords faced the allocation issue
in Barker v. Corus UK Ltd. [2006] 2 AC 572 (HL). Ordinarily,
under English law, if two tortfeasors are the proximate cause
of an indivisible injury, like mesothelioma, both tortfeasors
are jointly and severally liable. See id. § 28 (Lord Hoffmann).
Applying that apportionment rule, liability under Fairchild
would seem to result in joint-and-several liability, because a
necessary condition for Fairchild liability is that the claimant
suffer an indivisible injury. /d. § 61 (Lord Scott). But that
would be incongruent with the basis of Fairchild liability,
which is the creation of a material increase in risk, even
if the defendant did not factually cause the injury. /d. 4 53
(Lord Scott); see also id. 4 126 (Baroness Hale) (“For the
first time in our legal history, persons are made liable for
damage even though they may not have caused it at all ....”).
Thus, in Barker, the House of Lords rejected a rule that
apportioned tort liability on a joint-and-several basis between
multiple employers who exposed their employee to asbestos
and were thereby liable under the Fairchild rule. Id. q 48
(Lord Hoffmann); id. § 62 (Lord Scott); id. 44 109-10 (Lord
Walker); Id. 9 127 (Baroness Hale). The House of Lords
instead allocated liability on a pro rata basis. Id.

In response, however, Parliament passed the Compensation
Act 2006 c. 29 § 3, effectively reversing that aspect of Barker.
See Durham v. BAI (Run off) Ltd. [2012] UKSC 14 q 78
(“Trigger”) (Lord Clarke) (“Th[e] [allocation] decision [in
Barker] was reversed by the Compensation Act 2006, so that
such employers are jointly and severally liable for the whole
of the consequences.”). The Compensation Act 2006 holds
“that when a victim contracts mesothelioma each person who
has, in breach of duty, been responsible for exposing the
victim to a significant quantity of asbestos dust and thus
creating a ‘material increase in risk’ of the victim contracting
the disease will be held to be jointly and severally liable in
respect of the disease.” Id. § 5 (Lord Mance).

English insurance law followed that development. In Trigger,
the United Kingdom Supreme Court held that insurers who
cover employers who are liable under the Compensation
Act 2006 are likewise liable for such claims against the
employers. Id. 9 49-50, 71-74. Lord Mance explained that
“[w]here two contracts are linked” — as in the reinsurance
context — “the law will try to read them consistently with
each other.” Id. 9§ 69. Thus, “[t]he intention under the present

insurances must be taken to have been that they *785 would
respond to whatever liability the insured employers might be
held to incur within the scope of the risks insured and within
the period in respect of which they were insured.” /d.

Then in Zurich Insurance PLC UK Branch v. International
Energy Group Ltd., the United Kingdom Supreme Court
extended Trigger, holding that insurers are jointly and
severally liable on an all sums basis for their insured's
liability when that insured is jointly and severally liable
pursuant to the Compensation Act. [2015] UKSC 33 9
45-51, 54, 94-97 (Lord Mance). In so holding, the Court
explained that “facultative liability insurance” — again, like
facultative reinsurance — “normally responds to whatever
may prove to be the liability incurred by the insured.” Id.
9 45. Thus, “[o]nce one accepts that causation equates with
exposure, in tort and tort liability insurance law,” as was
held in Fairchild and Trigger, “there is no going back on
this conclusion simply because there was exposure by the
insured of the victim both within and outside the relevant
insurance period.” Id. 9 46. That is so despite, as a dissenting
Lord pointed out, “the fundamental importance under English
law of the temporal scope of a time policy,” id. § 153 (Lord
Sumption), quoting Wasa [2010] 1 AC 180 (HL) q 15 (Lord
Brown). Just as the California Court of Appeal recognized
in Armstrong World Industries, 52 Cal. Rptr. 2d at 710-11,
the United Kingdom Supreme Court recognized that the
“primary question” concerns the duty that the insurer owes
to the insured — in Zurich, to cover the insured's liabilities
flowing from exposure to asbestos — not the relative position
“between two insurers.” Zurich [2015] UKSC 33 9 48 (Lord
Mance). Viewed that way, “there is ... nothing illogical about
a conclusion that each of successive insurers is potentially
liable in full, with rights of contribution inter se.” Id.

But the Compensation Act is limited to the particular situation
of asbestos-related mesothelioma. Where that Act does not
apply, as is the case here, neither does Zurich’s adoption of
joint-and-several liability. See id. 9 8-9, 35; ¢f. Wasa [2010]
1 AC 180 (HL). That is because policy periods are accorded
fundamental importance under English law. See Municipal
Mutual Ins. Ltd. v. Sea Ins. Co. Ltd. [1998] Lloyd's Rep.
(Civ) 421, 436 (Hobhouse, L.J.) (“When the relevant cover is
placed on a time basis, the stated period of time is fundamental
and must be given effect to.”).

B. Indemnity under the Reinsurance Policy
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[71 As we have already noted, both parties agree that the
reinsurance policy is governed by English law. And because
the Compensation Act does not apply here, English law would
not have allocated ICSOP's liability under the underlying
ICSOP-Dole policy on an all sums basis. But that fact does not
resolve the question whether the United Kingdom Supreme
Court would construe the reinsurance policy as entitling
ICSOP to indemnity for its properly allocated liability.

Under English law, the terms of a reinsurance policy must
be interpreted in light of its “commercial purpose” and
circumstances. GRAYDON S. STARING & HON. DEAN
HANSELL, LAW OF REINSURANCE § 13:1 (Mar. 2022
update), quoting Reardon Smith Line Ltd. v. Hansen-Tangen
[1976] 2 Lloyd's Rep. 621 (HL) 624-25 (Lord Wilberforce);
see also Charrington & Co. v. Wooder [1914] AC 71 (HL)
82 (Lord Dunedin). In the context of facultative reinsurance,
the original insurer reinsures part of its risk by paying
the reinsurer “a proportional share of the premium.” Wasa
[2010] 1 AC 180 (HL) 9 55 (Lord Collins). “[TThe obvious
commercial intention” of that arrangement *786 is “for
the reinsurer to accept that part of the risk.” Id. 9 60.
“Consequently, the starting point is that normally reinsurance
of that kind is back-to-back with the insurance, and that the
reinsurer and the original insurer enter into a bargain that if
the insurer is liable under the insurance contract, the reinsurer
will be liable to pay the proportion which it has agreed to
reinsure.” Id. 9§ 55 (emphases added).

[8] English law therefore recognizes a “strong” — though not
conclusive — presumption that “liability under a proportional
facultative reinsurance is co-extensive with the insurance.”
Id. 9 116. Thus, it will “almost invariably be the case” that
losses falling within the original insurance policy will also fall
within the reinsurance, “even if the losses are payable under
a foreign law ... which takes a view different from English
law” on liability. Id. That “obvious” outcome “is simply
commercial common sense.” Id. § 60. While a facultative
reinsurance contract can deviate from that presumption,
“[s]uch a contract would ... be wholly exceptional” and
constitute “a departure from the normal understanding of
the back-to-back nature of reinsurance.” Id. § 62 (internal
quotation marks and citation omitted).

A seminal English case applying that presumption is
Forsikringsaktieselskapet Vesta v. Butcher [1989] 1 AC 852
(HL) (“Vesta). There, an insurance policy covered a fish
farm and contained a warranty requiring the farm to keep
a 24-hour watch; the reinsurance policy in question, which

covered that original insurance policy, contained the same
warranty. Id. at 890-91 (Lord Templeman). The owner of the
fish farm failed to keep the watch as required, and the farm
was destroyed. Id. What destroyed the farm, however, was
not failure to keep a watch, but rather a storm. /d. Under
Norwegian law, which governed the original insurance policy,
the breach of warranty was no defense to liability because the
owner's failure to keep a watch was not what destroyed the
fish farm. /d. at 891. Had the original policy been governed by
English law — which governed the reinsurance policy — that
same non-causative breach would have entitled the original
insurer to refuse payment. /d. However, the House of Lords
held that absent some “express declaration to the contrary
in the reinsurance policy, a warranty must produce the same
effect in each policy.” Id. at 892. It reasoned that the parties,
who had access to a “Norwegian legal dictionary” when they
agreed upon the original contracts, must have intended the
clause to have the same meaning in both the insurance and the
reinsurance — that is, the meaning given by Norwegian law
— and thus provide back-to-back coverage. /d. at 911 (Lord
Lowry).

Equitas argues that Vesta and, more broadly, the back-to-
back presumption do not apply here. It insists that Wasa, a
case with similar facts to this one, limits the back-to-back
presumption. In Wasa, an insurance company, Lexington,
issued a $20 million insurance policy to Aluminum Co.
of America (“Alcoa”), which Lexington then reinsured in
the London market with two English reinsurers. [2010] 1
AC 180 (HL) q9 18-21 (Lord Mance). Neither contract
specified a governing law, although the insurance included a
“service of suit clause” that required Lexington to “submit
to the jurisdiction of any court of competent jurisdiction
within the United States.” Id. § 19 (internal quotation marks
omitted). Both contracts covered a three-year period, but
the Washington Supreme Court held that Pennsylvania law,
which followed the all sums rule, applied to a group of
consolidated claims and that the underlying Alcoa policy
could therefore cover environmental damages spanning 44
years. Id. 9 12-13 (Lord Brown); id. *787 99 19-20, 25-26
(Lord Mance). Lexington sued its English reinsurers to cover
their share of the risk. But this time, unlike in Vesta, the House
of Lords held that the back-to-back presumption did not apply,
and it instead strictly construed the reinsurance contract's
three-year temporal provision. /d. 9§ 54 (Lord Mance); id. §
116 (Lord Collins).

But Wasa differs from this case in one important aspect.
There, the underlying Alcoa policy did not contain a
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choice-of-law clause, and it was unpredictable at the time
of contracting that Pennsylvania law would govern the
Alcoa policy. Here, by contrast, the underlying ICSOP-Dole
policy contains an express choice-of-law clause directing the
application of Hawaii law, which, Equitas concedes, like
California law, follows the all sums rule in environmental
suits involving continuous and indivisible injuries.

In Wasa, the absence of a choice-of-law clause was significant
to Lords Collins and Mance, whose speeches garnered
support from a majority of the Lords. Lord Mance explained
that the Washington Supreme Court found that Pennsylvania
law governed the Alcoa policy by “taking into account
matters and events extraneous to th[at] policy.” Id. 9 49.
The choice of Pennsylvania law could not, therefore, “be
regarded as in any sense predictable at the time when the
reinsurance was placed.” Id. It was for that reason that Wasa
presented “materially different” circumstances from those
presented in Vesta. Id. While in Vesta it was possible “to
identify the foreign law which would govern the insurance”
when the contract was formed, id. q 44, in Wasa “[t]here
was ... no identifiable legal dictionary (formal or informal),
still less a Pennsylvanian legal dictionary,” at the time of
contracting that “could lead to any different interpretation of
the reinsurance wording,” id. 49. Lord Collins distinguished
Vesta on the same basis. “[I]n complete contrast to the Vesta
case,” Lord Collins explained, “there was in 1977, when the
[Wasa] insurance contract and the reinsurance contract were
concluded, no identifiable system of law applicable to the
insurance contract which could have provided a basis for
construing the contract of reinsurance in a manner different
from its ordinary meaning in the London insurance market.”
1d. § 108. Meanwhile, in Vesta, “the substance of the foreign
law as to the consequences of a non-causative breach of
warranty could be ascertained at the outset, if necessary by
recourse to a relevant Norwegian ... legal source.” Id.

[9] [10] Here, as in Wasa, the ability or inability to predict

the law governing the original insurance when the parties
execute reinsurance is no small factor. Under English law, “a
contract has a meaning which is to be ascertained ... when
it is concluded.” Id. 9 45 (Lord Mance). Thus, absent an
ability to predict the governing legal regime at the outset,
an unspecified foreign law cannot dictate the meaning of a
reinsurance contract. The presence of a choice-of-law clause
in the ICSOP-Dole policy therefore distinguishes this case
from Wasa.

To be sure, Wasa left open whether the presence of a
choice-of-law clause would have revived the back-to-back
presumption. In the course of arguing Wasa, counsel for
Lexington asked the House of Lords, “what more could
Lexington have done to reinsure themselves on a fully back
to back basis?” Id. § 51. Tellingly, among other responses,
Lord Mance replied that “steps could ... be taken to make the
insurance subject to an identifiable governing law, though this
would not necessarily foreclose all argument.” Id. (emphasis
added).

But, even as Wasa does not altogether foreclose Equitas's
arguments, we donot *788 believe that the United Kingdom
Supreme Court would be persuaded by them.

i. The Fundamental Importance of a Policy Period

Equitas argues that Wasa hinged not just on the lack of a
choice-of-law clause, but also on the fundamental importance
of a policy period to English insurance law. That argument is
not without force. As Equitas argues, a policy period is indeed
accorded “fundamental importance” under English law. /d.
9 15 (Lord Brown). As Lord Brown pointed out in Wasa, if
the policies were back-to-back, then Lexington, the insurer
in that case, could have recovered the full loss no matter
how short the period of cover, whether it was three years or
“only three months.” /d. Disregarding a policy period would,
Lord Collins wrote in Wasa, lead to some “very uncommercial
consequences.” Id. § 111. Similarly, Lord Mance explained
that the “all sums” doctrine was a “fundamental and
surprising change[ ] in the ordinary understanding ... of a
reinsurance period.” /d. q 40. Vesta did not involve a policy
period. Instead, it involved “uncommercial and technical
points” of English law: the ability of an insurer to deny
coverage based on a breach of a warranty that had no causal
relationship to the insured's losses. Id. § 56 (Lord Collins).
In that area, Lord Mance explained in Wasa, “English law
has long been recognised as unduly stringent and in need of
review.” Id. q 50.

Even so, Equitas's theory falls short for several reasons. To
start, the opinion of Lord Brown, who relied most heavily
on the fundamental nature of the policy period, did not gain
majority support. Lords Mance and Collins, who were joined
by a majority, put decisive weight on the inability to predict
the governing legal regime at the time the contract was
executed. See id. § 49 (Lord Mance) (distinguishing Vesta
on the basis that there was an “identifiable legal dictionary”
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to interpret the contracts in that case); id. § 108 (Lord
Collins) (describing the lack of an “identifiable system of

law” as in “complete contrast” to Vesta). 7 Moreover, as even
Equitas's English law expert acknowledges, the back-to-back
presumption is not “confined to such unattractive types of
case[s]” like Vesta. J. App'x 1178, q 41. Rather, Lord Collins
in Wasa explained that modern English law would likely
apply the presumption even in a case involving a dispute
about the definition of the very risk that the parties bargained
to insure. [2010] 1 AC 180 (HL) 4 64-65, citing St. Paul
Fire & Marine Ins. Co. v. Morice [1906] 11 Com. Cas. 153,
a case that involved the meaning of “all risks of mortality”
in an insurance dispute about coverage of a bull who was
slaughtered on board a ship after contracting foot and mouth
disease.

More significantly, Equitas's “fundamental importance”
argument relies on its view that the all sums rule is
“anathema” to English insurance law. Appellant's Br. 21-22,
32. That view, however, rests on a misreading of Municipal
Mutual [1998] Lloyd's Rep. (Civ) 421, as well as an
incomplete account of English law. In Municipal Mutual,
England's Court of Appeal declined to apply the back-
to-back presumption to hold that the coverage period of
an insurance policy was co-extensive with the coverage
periods of several *789 successive reinsurance policies.
Id. at 435-36 (Hobhouse, L.J.). All policies, however, were
given an English law construction, and the reinsurances’
coverage periods were textually narrower than the original
insurance's coverage period. /d. Additionally, the Court of
Appeal rejected an all sums allocation of liability in part
because the case did not involve “the special problems of
liability for asbestosis claims arising from long periods of
potential exposure.” Id. at 436. Instead, the facts of Municipal
Mutual presented “much simpler questions.” /d.

And as outlined above, while English law does not generally
follow the all sums rule, in more complex cases involving
asbestos liability, English law &as followed a version of the
all sums rule, albeit in circumstances that are not present here.
After the House of Lords initially eschewed apportioning
tort liability jointly and severally between multiple employers
who exposed their employees to asbestos, see Barker [2006]
2 AC 572 (HL) 49 (Lord Hoffmann), Parliament passed the
Compensation Act 2006 c. 29 § 3, making “each” employer
who materially increases the risk that its employee would
develop mesothelioma jointly and severally liable “in respect
of the whole of the damage caused by the mesothelioma.”
Trigger [2012] UKSC 14 q 57 (Lord Mance). True, the text

of the Act applies to employer tort liability, not insurance
liability. But that did not stop the United Kingdom Supreme
Court from holding that where the Act holds an employer
jointly and severally liable, its insurers are likewise jointly
and severally liable, on an all sums basis, with various rights
to contribution, even if the employer has multiple successive
insurers or was uninsured for part of the employee's exposure.
Zurich [2015] UKSC 33 99 45-51, 54, 94-97 (Lord Mance);
see also Trigger [2012] UKSC 14 99 49-50, 71-74 (Lord
Mance). In so holding, the Court analogized “facultative
liability insurance” to facultative reinsurance, in that both
“normally respond[ ] to whatever may prove to be the
liability incurred by the insured.” Zurich [2015] UKSC 33
9 45 (Lord Mance); see also Trigger [2012] UKSC 14 §
69 (Lord Mance). Notably, one dissenting Lord invoked
Municipal Mutual and Wasa — as Equitas does here — to
emphasize the fundamental importance of a policy period
under English insurance law. Zurich [2015] UKSC 33 99
153-55 (Lord Sumption). But, again, that did not stop the
majority, which acknowledged that principle, from imposing
joint-and-several liability upon insurers nonetheless. Id. 9
40, 46 (Lord Mance). There is no reason to think it would stop
that majority from imposing joint-and-several liability on a
reinsurer in the present circumstances either.

To be clear, we do not know whether Zurich, if applied here,
would lead to the same outcome concerning ICSOP's liability
to Dole or Equitas's liability to ICSOP. Zurich recognizes
various rights of contribution, including under principles of
self-insurance, see [2015] UKSC 33 99 65-82, which may
or may not differ from California's and Hawaii's approaches
to contribution. The point of our reliance on Zurich is that
the case recognizes a circumstance where an insurer can be
jointly and severally liable for the whole of the insured's tort
liability even though that liability might have accrued after the
policy period's expiration. That recognition defeats Equitas's
argument that the all sums rule is anathema to English law.
Accordingly, Zurich reinforces the conclusion that English
law would construe the reinsurance policy in this case as co-
extensive with the ICSOP-Dole policy.

ii. Change in Law

Equitas next underscores that even if the presence of a choice-
of-law clause distinguishes *790 this case from Wasa, the
all sums rule first came into existence long after the parties
executed the ICSOP-Dole policy and the reinsurance policy
(and, for that matter, long after the policy periods ended). For
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that reason, Equitas insists, the parties here could not have
predicted an all sums approach to allocating liability, and an
English court would therefore not impose that approach.

Again, that argument has some merit. The Lords in Wasa were
troubled not only by the inability to predict the governing
legal regime but also by the resulting inability to predict the
substantive rules of that regime. For example, Lord Phillips
suggested that it was “unlikely” that the parties could have
anticipated that the same words in the original insurance and
the reinsurance would mean “radically” different things under
different legal systems. Wasa [2010] 1 AC 180 (HL) 9 4-5.
Lord Collins explained that in Vesta the “substance of the
foreign law as to the consequences” of the 24-hour watch
clause “could be ascertained at the outset,” whereas, in Wasa,
it was impossible to predict that a U.S. court would apply
the all sums rule because U.S. courts had not yet developed
that rule when the parties executed their agreements. Id.
108-09.

That point cannot be decisive, however. The reinsurers in
Wasa made the exact same argument. Assuming that the
reinsurers were correct that Pennsylvania law had only later
adopted the all sums rule, Lord Mance asked, “would that
matter?” Id. 9§ 53. Noting an observation of Lord Justice
Longmore, who sat on the appellate court from which the
reinsurers had appealed, Lord Mance explained the Court
of Appeal's view that “[i]t would have been ‘nothing to the

5 9 133

point’ ” if in Vesta, for example, “ ‘the relevant Norwegian
statute had been enacted after the inception of the policy.’
” Id. (citation omitted). “[R]einsurers must,” Lord Justice
Longmore had explained, “take the risk of any change in the
law.” Id. And there, as here, “one is only talking at most about
achange in the construction put at common law on a particular
contract wording.” /d. Likewise, Lord Collins explained that
“[i]t is elementary” that insurers and reinsurers “take[ ] the
risk of changes in the law” and cannot “be heard to say that
[they] rated the risk by reference to the then current scope of
the original insured's duty ... provided that the risk is within

the reinsurance.” /d. q 110.

Thus, when parties fail to define in their insurance agreements
a term such as “all sums” — the term that invokes the all
sums rule — they adopt the meaning a common law court
will ascribe to it, and thereby bear the rewards and risks
of the common law's dynamic nature. See Trigger [2012]
UKSC 14 9 70 (Lord Mance), citing Kleinwort Benson Ltd
v. Lincoln City Council [1999] 2 AC 349 (HL) 378-79 (Lord

Goff) (explaining that “when ... judges state what the law

is, their decisions ... have a retrospective effect” not only
“in relation to the particular case” but “also inevitabl[y] in
relation to other cases in which the law as so stated will in
future fall to be applied” because no “common law system ...
can operate otherwise if the law is [to] be applied equally to
all and yet be capable of organic change”); Woodland v. Essex
County Council [2013] UKSC 66 9 28 (Lady Hale) (“The
common law is a dynamic instrument. It develops and adapts
to meet new situations as they arise. Therein lies its strength.
But therein also lies a danger, the danger of unbridled and
unprincipled growth to match what the court perceives to be
the merits of the particular case.”).

To that end, turning back to Zurich and Trigger, the United
Kingdom Supreme Court acknowledged in those decisions
*791
the various legal developments leading to those decisions
had occurred. See Zurich [2015] UKSC 33 9 149 (Lord
Sumption); Trigger [2012] UKSC 14 § 70 (Lord Mance).
But that did not stop the Lords from imposing liability upon

that the relevant policies were executed before

insurance carriers in Trigger and joint-and-several liability
upon insurance carriers in Zurich. It would be incongruent to
make the change-of-law point decisive here where it was not
in those cases, and unfaithful to our mandate to predict how
the United Kingdom Supreme Court would decide an issue to
do something directly contrary to what it has done in the past.
That is especially true because the reinsurance policy in this
case expressly warrants that coverage is “[a]s [o]riginal” and
that it will provide the “same gross rate, terms and conditions
as and [will] follow the settlements of [ICSOP].” J. App'x 777,
779, 793, 796. Equitas therefore cannot confine its current
obligations to what those obligations would have been had
this dispute arisen fifty years ago.

% 3k ok

This case unquestionably presents an issue that was expressly
left open in Wasa, and has not since been resolved by the
United Kingdom Supreme Court. We thus cannot be certain
that our prediction as to how that Court would resolve this
case had it been litigated in England is correct. But it remains
our responsibility to make our best considered judgment of
how that Court would decide the issue, based on the available

precedents. 8

We have carefully reviewed those precedents, and for the
reasons set forth above, we conclude that under English law
the back-to-back presumption is strong, and we do not believe
that the United Kingdom Supreme Court would condition
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that presumption on the importance of a policy term or the
predictability of how a foreign court might later interpret that
term. Accordingly, the back-to-back presumption applies to
the reinsurance policy, thus rendering the parties’ obligations
co-extensive.

B. Late Notice of Claim
[11] Separately, Equitas claims that ICSOP's failure to

provide timely notice of claim allows it to fully repudiate the
reinsurance policy. Equitas concedes, however, that timely
notice is not a condition precedent to a claim for coverage
under the reinsurance policy. Where timely notice is not a
condition precedent, English law rejects the defense of partial
repudiation — that is, an insurer's ability to reject a claim for
coverage. See Friends Provident Life & Pensions Ltd. v. Sirius
Int'l Ins. [2005] EWCA (Civ) 601 § 32 (Lord Mance). That
would seem to foreclose Equitas's more radical defense of fu//
repudiation based on late notice of claim.

Nevertheless, Equitas's English law expert opines that on
“extreme facts,” “dishonest non-notification” that causes
“serious prejudice to” an insurer might give *792 rise to the
defense of full repudiation of the contract. J. App'x 1189-90,

tension with English law's rejection of a partial repudiation
defense.

[12] Even accepting for a moment the expert's proposed
standard, however, the facts that Equitas alleges — that ICSOP
notified Equitas some six years after becoming aware that a
claim was likely under the reinsurance policy, that ICSOP
failed to inform Equitas of the likely claim in response to
queries about other claims, and that some of ICSOP's failures
may even have been deliberate — do not suffice to show
serious prejudice. Equitas's expert defined serious prejudice
as something that goes to the “root of the whole” contract.
Id. at 1189-90, 9 68, 72. We see none of that in this record,
and thus no reason to go where no English court has gone.
Accordingly, we agree with the district court that Equitas's
late-notice defense is unavailing.

CONCLUSION

For the reasons set forth above, we AFFIRM the judgment
of the district court.

€4 70-73. Conspicuously, neither he nor Equitas cite a case ~ All Citations
reaching that result, which would in any event sit in some
68 F.4th 774
Footnotes

“In a facultative reinsurance transaction, the company purchasing reinsurance ... ‘cedes[ ] all or a portion of
the risk under a single insurance policy to the reinsurance provider,” which in turn obtains a portion of the
original premium. Glob. Reinsurance Corp. of Am. v. Century Indem. Co., 22 F.4th 83, 88 (2d Cir. 2021).
“In contrast to facultative reinsurance, ‘treaty reinsurance’ involves the transfer of a portion of the risk of
numerous insurance policies issued to different policyholders covering an entire class of risk.” Id. at 88 n.4.

As a federal court sitting in alienage jurisdiction under 28 U.S.C. § 1332(a)(2), we apply the choice-of-law
rules of the forum state — here, the State of New York. See Int'l Mins. & Res., S.A. v. Pappas, 96 F.3d 586, 592
(2d Cir. 1996) (applying the forum state's choice-of-law rules in dispute arising under § 1332(a)(2)); Klaxon
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941) (holding “that the
prohibition declared in Erie Railroad v. Tompkins, 304 U.S. 64 [58 S.Ct. 817, 82 L.Ed. 1188 (1938)], against
such independent determinations by the federal courts extends to the field of conflict of laws”). Because
the parties agree that New York's choice-of-law rules compels the application of English law, we need not
undertake a complicated choice-of-law analysis. “Under New York choice-of-law rules, ‘where the parties
agree that [a certain jurisdiction's] law controls, this is sufficient to establish choice of law.” ” Alphonse Hotel
Corp. v. Tran, 828 F.3d 146, 152 (2d Cir. 2016), quoting Fed. Ins. Co. v. Am. Home Assurance Co., 639 F.3d
557, 566 (2d Cir. 2011) (alterations added in Alphonse Hotel).
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Insurance Company of the State of Pennsylvania v. Equitas..., 68 F.4th 774 (2023)

3 Ironically, that shift appears to have been led by Lloyd's seeking to tap into the American insurance market.
Abraham, supra, at 370-71. Lloyd's faced a “financial disaster,” however, when “the long-tail chickens” came
“home to roost.” Id. at 371. To stave off financial ruin, it “established and funded” Equitas “to be the repository
of its syndicates’ liability under CGL policies issued prior to 1992.” Id. at 402. Thus, Equitas hatched from a
problem its predecessor helped sire, the same problem ICSOP confronted with Dole, that ultimately led to
ICSOP's claim against Equitas.

4 Some courts apply different theories that, depending on the circumstances, result in “little ultimate difference”
between types of triggers. See Restatement of the Law of Liability Insurance § 33 cmt. f. For example,
in jurisdictions that follow the injury-in-fact theory, “when the available scientific evidence is not able to
determine the precise amount of harm attributable to a particular year or to particular years, most courts have
concluded either that the continuous-trigger rule applies or, applying the injury-in-fact trigger, that the bodily
injury or property damage actually takes place continuously from the moment of first exposure to asbestos
or environmental contaminants.” Id.

5 Recall that ICSOP insured Dole only for a three-year policy period but was deemed liable for damage that
continued to accrue for decades after the policy period had ended. As far as the record discloses, Dole
obtained other insurance during that time, but apparently many (or all) of its policies for later periods contained
pollution exclusions, while the ICSOP-Dole policy did not. Pollution exclusions were not an uncommon
response in occurrence-based policies issued following legal developments beginning in the 1960s. See
Abraham, supra, at 372-73 (explaining that insurers “got cold feet” and began to include “ ‘qualified’ pollution
exclusion[s]” in the 1970s). We cannot independently verify the extent to which Dole had other insurance
coverage against which ICSOP could assert a contribution claim. But that does not matter for our purposes
because whether or not other insurance coverage was available to Dole, the all sums rule deems ICSOP
jointly and severally liable, up to the ICSOP-Dole policy limit, for Dole's settlement liability. See Montrose
Chem. Corp. of Cal., 260 Cal.Rptr.3d 822, 460 P.3d at 1207.

6 Barkerv. Corus UK Ltd. [2006] 2 AC 572 (HL) 1 1 (Lord Hoffmann) (explaining that Fairchild held “that a worker
who had contracted mesothelioma after being wrongfully exposed to significant quantities of asbestos dust
at different times by more than one employer or occupier of premises could sue any of them, notwithstanding
that he could not prove which exposure had caused the disease”).

7 While on the Supreme Court of the United Kingdom, Lord Mance gave a speech to an association of
insurers, during which he repeated that Wasa was based on the absence of a “special dictionary meaning”
of the terms of the original insurance that “could [have] be[en] carried through into the reinsurance.” Lord
Mance, Supreme Court of the United Kingdom, Keynote Address to Association internationale de Droit des
Assurances, Copenhagen 1 10 (June 12, 2015), https://www.supremecourt.uk/docs/speech-150612.pdf.

8 In certain domestic cases, where a federal court must decide an unsettled question of the law of a State, it
is possible for that court to certify the question to the highest court of that State. See, e.g., 2d Cir. Local R.
27.2(a) (“If state law permits, the court may certify a question of state law to that state's highest court.”); 22
N.Y.C.R.R. 8 500.27(a) (authorizing the New York Court of Appeals to review certain certified questions). No
such procedure is available here, so we are left to our own reading of English law. See Terra Firma Invs. (GP)
2 Ltd., 716 F.3d at 301 (Lohier, J., concurring) (explaining that, “[ijn the context of cross-border commercial
disputes, there is every reason to develop a similar formal certification process pursuant to which federal
courts may certify an unsettled and important question of foreign law to the courts of a foreign country”).
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House of Lords

Wasa International Insurance Co Ltd v Lexington Insurance Co
AGF Insurance Ltd v Same

[2009] UKHL 40

2009 May 5,6; Lord Phillips of Worth Matravers, Lord Walker of Gestingthorpe,
July 30 Lord Brown of Eaton-under-Heywood, Lord Mance,
Lord Collins of Mapesbury

Insurance — Reinsurance — Construction — Liability under contract of reinsurance
— Insurance company insuring US company for specified period in respect of
occurrences of property damage — Contract of reinsurance covering same period
— Insurance company settling claims as determined by US court — Settlement
including losses occurring outside period of cover — Whether reinsurer liable to
indemnify insurer in relation to whole amount of settlement — Whether
retention under reinsurance agreed to be single amount or per occurrence

The defendant, an insurance company based in Massachusetts, insured an
aluminium company, incorporated and having its centre of business in Pennsylvania
but operating throughout the United States and abroad, under a property damage
insurance policy issued for a three-year period from 1 July 1977 to 1 July 1980. The
policy provided, inter alia, for a limit of liability of $20m for loss or damage arising
from any one occurrence and contained a standard service of suit clause that in the
event of dispute the defendant would submit to the jurisdiction of any court of
competent jurisdiction within the United States. A number of reinsurance
companies including the claimants, two London reinsurers, provided reinsurance to
the defendant for the same risks, in the same amount and for an identical three-year
period as the defendant had insured the aluminium company. The reinsurance
contracts issued by the claimants were governed by English law and provided for a
retention of $1,675,000 in the event of a successful claim. The aluminium company
subsequently found itself liable for the cost of cleaning up contamination caused by
waste products it had generated at 58 different sites it operated across the United
States and abroad. It therefore issued proceedings against the many insurers,
including the defendant, who had provided property damage or comprehensive
general liability insurance to it at any time between 1956 and 1985. The
proceedings were issued in the State of Washington, where the aluminium company
had itself been the subject of proceedings brought by the state authorities, but the
judge decided that the one commonality between all the sites and all the various
insurers was Pennsylvania, the location of the aluminium company’s headquarters,
and that, accordingly, the law of Pennsylvania would apply to the litigation. The
Supreme Court of Washington State, applying the law of Pennsylvania, declared that
the defendant was liable under the insurance policy for property damage occurring
both before and during the three-year policy period. Consequently the defendant
settled the aluminium company’s claim under the policy for $103m, for which it
sought reimbursement by the reinsurers. Simon ] granted the claimants a
declaration that, as a matter of English law, they were not liable to indemnify the
defendant for damage occurring before the policy period; and, further, that the
retention of $1,675,000 was per occurrence. The Court of Appeal reversed his
decision on the grounds that, unless there were clear indications to the contrary, the
same period of cover should receive the same interpretation in both the insurance
and reinsurance contracts and that the retention under the reinsurance was a single
amount and not per occurrence.
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On the claimants’ appeal—

Held, allowing the appeal, that where an insurance contract and a reinsurance
contract were governed by different laws it was a question of the construction of each
contract under its applicable law as to what risk had been assumed; that there was no
special rule of the conflict of laws which governed the consequences of any
inconsistency; that, although normally any loss within the coverage of the insurance
would be within the coverage of the reinsurance, there was no rule of construction or
law that a reinsurer had to respond to every valid claim under the insurance
irrespective of the terms of the reinsurance; that in order to apply the principle that
the effect of terms in a reinsurance contract governed by English law should, where
possible, be interpreted to be in accordance with the effect of the terms of the
insurance contract governed by foreign law, the relevant foreign law had to have been
within the reasonable contemplation of the parties when the contracts had been
entered into; that in the instant case the effect of the service of suit clause was that
litigation could have taken place anywhere in the United States; that the decision to
apply the law of Pennsylvania to the policy, since it had been taken for reasons
extraneous to the terms of the insurance contract itself or the claims arising under it,
could not be regarded as having been predictable at the time when the insurance had
been placed; that, consequently, at the time the contracts had been entered into there
had been no identifiable system of law applicable to the insurance contract which
could have provided a basis for construing the contract of reinsurance in a manner
different from its ordinary meaning in the London insurance market; and that,
accordingly, there was no principled basis for treating the three-year term of the
reinsurance as covering losses arising outside the specified policy period ( post, paras
1,2, 4,6-9, 10, IT, 15-17, 44,49, 54, 58, 63,94, 107, 108, II1, 112, I16, IIS)'

Forsikringsaktieselskapet Vesta v Butcher [1989] AC 852, HL(E) and Groupama
Navigation et Transports v Catatumbo CA Seguros [2000] 2 Lloyd’s Rep 350,
CA distinguished.

Per curiam. The retention agreed under the reinsurance was a single amount and
not per occurrence ( post, paras 10, TT, 22, T18).

Decision of the Court of Appeal [2008] EWCA Civ 150; [2008] Bus LR 1029
reversed.

The following cases are referred to in the opinions of the Committee:

Allstate Insurance Co v Dana Corpn (2001) 759 NE 2d 1049

Aluminum Co of America v Aetna Casualty & Surety Co (2000) 998 P 2d 856

American National Fire Insurance v B & L Trucking & Construction Co Inc (1998)
951 P2d 250

Amin Rasheed Shipping Corpn v Kuwait Insurance Co [1984] AC 50; [1983] 3 WLR
2471;[1983] 2 AIlER 884, HL(E)

Assicurazioni Generali SpA v CGU International Insurance plc [2003] EWHC 1073
(Comm); [2003] 2 All ER (Comm) 425; [2003] Lloyd’s Rep IR 725; [2004]
EWCA Civ 429; [2004] 2 Al ER (Comm) 114; [2004] Lloyd’s Rep IR 457, CA

Balfour v Beaumont [1984] 1 Lloyd’s Rep 272, CA

Bolton Metropolitan Borough Council v Municipal Mutual Insurance Ltd [2006]
EWCA Civ 50; [2006] 1 WLR 1492, CA

Borel v Fibreboard Paper Products Corpn (1973) 493 F 2d 1076

Boston Gas Co v Century Indemnity Co (2008) 529 F3d 8

British Dominions General Insurance Co Ltd v Duder [1915] 2 KB 394, CA

Certain Underwriters at Lloyd’s, London v Foster Wheeler Corpn (2007) 822 NYS
2d 30

Charter Reinsurance Co Ltd v Fagan [1997] AC 313; [1996] 2 WLR 7265 [1996] 3 All
ER 46, HL(E)

Cie Tunisienne de Navigation SA v Cie d’Armement Maritime SA [1971] AC 5725
[r970] 3 WLR 389;[1970] 3 AIIER 71, HL(E)
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Commercial Union Assurance Co plc v NRG Victory Reinsurance Ltd [1998] 2 All
ER 434;[1998] 2 Lloyd’s Rep 600, CA

Consolidated Edison Co of New York Inc v Allstate Insurance Co (2002) 774 NE 2d
687

Dubai Electricity Co v Islamic Republic of Iran Shipping Lines (The Iran Vojdan)
[1984] 2 Lloyd’s Rep 380

Erie Railroad Co v Tompkins (1938) 304 US 64

Forsikringsaktieselskabet National (of Copenhagen) v Attorney General [1925] AC
639, HL(E)

Forsikringsaktieselskapet Vesta v Butcher [1986] 2 All ER 488; [1989] AC 852;
[1989] 2 WLR 290; [1989] 1 All ER 402, HL(E)

France (JH) Refractories Co v Allstate Insurance Co (1993) 534 Pa 29

Goodyear Tire & Rubber Co v Aetna Casualty & Surety Co (2002) 769 NE 2d 835

Groupama Navigation et Transports v Catatumbo CA Seguros [2000] 2 Lloyd’s Rep
350; [2000] 2 Al ER (Comm) 193, CA

Guy v Liederbach (1983) 459 A 2d 744

Hill v Mercantile and General Reinsurance Co plc [1996] 1 WLR 1239; [1996] 3 All
ER 865, HL(E)

Insurance Co of Africav Scor (UK) Reinsurance Co Ltd [1985] 1 Lloyd’s Rep 312, CA

Insurance Co of North America v Forty-Eight Insulations Inc (1980) 633 F 2d 1212;
certden (1981) 454 US 1109

Joyce v Realm Marine Insurance Co (1872) LR 7 QB 580

Keene Corpn v Insurance Co of North America (1981) 667 F 2d 10345 cert den
(1982) 455 US 1007

Knight v Faith (1850) 19 LJQB 509; 15 QB 649

London Marine Insurance Association, Inre (1869) LR 8 Eq 176

Mackenzie v Whitworth (1875) 1 ExD 36

Municipal Mutual Insurance Ltd v Sea Insurance Co Lid [1998] Lloyd’s Rep IR 421,
CA

Outboard Marine Corpn v Liberty Mutual Insurance Co (1996) 670 NE 2d 740

Peabody Essex Museum, Inc v United States Fire Insurance Co 2009 WL 901869,
(unreported) 31 March 2009, D Mass

Rubenstein v Royal Insurance Co of America (1998) 694 NE 2d 381

St Paul Fire and Marine Insurance Co v Morice (1906) 11 Com Cas 153

Stonewall Insurance Co v City of Palos Verdes Estates (1996) 54 Cal Rptr 2d 176

Toomey v Eagle Star Insurance Co Ltd [1994] 1 Lloyd’s Rep 516, CA

Whitworth Street Estates (Manchester) Ltd v James Miller & Partners Lid [1970] AC
583;[1970] 2 WLR 728; [1970] 1 AIlER 796, HL(E)

Youell v Bland Welch & Co Ltd [1992] 2 Lloyd’s Rep 127, CA

The following additional cases were cited in argument:

CGU International Insurance plc v AstraZeneca Insurance Co Ltd [2005]
EWHC 2755 (Comm); [2006] Lloyd’s Rep IR 409
Hiscox v Outhwaite (No 3) [1991] 2 Lloyd’s Rep 524

APPEAL from the Court of Appeal

This was an appeal by the claimants, Wasa International Insurance Co
Ltd and AGF Insurance Ltd, with leave of the House (Lord Hoffmann, Lord
Walker of Gestingthorpe and Lord Neuberger of Abbotsbury) given on
22 May 2008, from a decision of the Court of Appeal (Pill, Sedley and
Longmore LJJ) given on 29 February 2008, allowing an appeal by the
defendants, Lexington Insurance Co, against a declaration made by
Simon J in the Commercial Court of the Queen’s Bench Division on 25 April
2007 that the claimants were under no liability pursuant to reinsurance
contracts to indemnify the defendants in respect of a settlement agreement
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made between the defendants and the insured, the Aluminum Corporation
of America.
The facts are stated in the opinion of Lord Mance.

Alistair Schaff OC and Siobdn Healy (instructed by Addleshaw
Goddard LLP) for the claimant in the first case.

As a matter of English law, under an insurance or reinsurance contract
providing cover for loss of damage to property on an occurrence basis the
(re)insurer will be liable to indemnify the (re)insured in respect of loss and
damage which occurs within the period of cover but will not be liable to
indemnify the (re)insured in respect of loss and damage which occurs either
before inception or after expiry of the risk: see Municipal Mutual Insurance
Ltd v Sea Insurance Co Ltd [1998] Lloyd’s Rep IR 421, 436 and Knight v
Faith (1850) 19 LJQB 509; 15 QB 649. The express wording of the
NMA 1779 form, one of the two alternative forms provided for by the
reinsurance slip, puts the matter beyond doubt: see Weir, “A matter of Forms
and substance” [2009] LMCLQ 210. The insurance market would have had
no doubt that this contract of reinsurance only applied to losses arising
during the period during which cover was provided. No one would have
said that it covered claims arising before or after its term.

The fact that the defendant has been found liable to the aluminium
company by the Washington Supreme Court under the terms of the
insurance contract is determinative of the position as between the defendant
and the aluminium company under the insurance contract (see Aluminum
Co of America v Aetna Casualty & Surety Co (2000) 998 P 2d 856) but it
does not determine the position between the defendant and the claimant
under the reinsurance contract because a contract of reinsurance is an
independent contract to be construed in accordance with its own applicable
law and its own terms. The subject matter of a contract of reinsurance is the
original subject matter insured (in respect of which the reinsured has an
insurable interest by virtue of his policy of insurance), rather than an
insurance of the reinsured’s liability under the policy of insurance: see
Mackenzie v Whitworth (1875) 1 Ex D 36; British Dominions General
Insurance Co Ltd v Duder [1915] 2 KB 394, 4005 Forsikringsaktieselskabet
National (of Copenbagen) v Attorney General [1925] AC 639, 642; Toomey
v Eagle Star Insurance Co Ltd [1994] 1 Lloyd’s Rep 516, 522-523 and
Charter Reinsurance Co Ltd v Fagan [1997] AC 313, 392. Consequently,
Sedley LJ [2008] Bus LR 1029, paras 49, 50, was entirely correct to
recognise the central significance of the “independent contract” or “liability
insurance” issue but his analysis and conclusion on that issue are contrary
to long standing and high authority. The practice and vocabulary of
reinsurance law are to opposite effect.

In order to recover under a contract of reinsurance, and absent express
provision to the contrary, the reinsured has to establish that the loss falls
under both the underlying insurance contract and the reinsurance contract.
An appropriate “follow the settlements” clause may dispense with the need
for the reinsurance to prove (or reprove) as against the reinsurer the true
factual basis of the underlying claim or that the reinsured was liable to the
primary insured under the insurance. However, it always remains open
to the reinsurer to dispute that the loss falls within the risks covered by
the reinsurance as a matter of law: see Hill v Mercantile and General
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Reinsurance Co plc [1996] 1 WLR 1239, 1252~-1253. Moreover, that
remains the position even where the two contracts are of materially similar
(or “back to back”) terms: see Insurance Co of Africa v Scor
(UK) Reinsurance Co Ltd [1985] 1 Lloyd’s Rep 312. It is therefore a
question of the proper construction of the reinsurance contract, viewed in
the light of relevant principles of English law, whether the loss falls within
the scope, including the chronological scope, of the reinsurance contract as a
matter of law. That question is not answered simply by proving that the loss
falls within the chronological scope of the insurance contract or that the
insurer/reinsured has been held liable on that basis.

It is accepted that as a matter of substantive English reinsurance law
provisions in a contract of reinsurance governed by English law may, on the
facts of a particular case, be intended by the parties to bear the same meaning
and effect as that of the equivalent provisions in the underlying insurance
contract. However, that is a nuanced question of the construction of the
particular contract of reinsurance, in its context, and not the result of some
general rule of law or some a priori assumption in favour of the reinsured: see
Groupama Navigation et Transports v Catatumbo CA Seguros [2000]
2 Lloyd’s Rep 350, para 23. Forsikringsaktieselskapet Vesta v Butcher
[1989] AC 852 and the Groupama case [2000] 2 Lloyd’s Rep 3 50 were very
clear cases on their own facts. In particular (i) they involved warranties to be
performed by the original insured in relation to which reinsurers would have
had no reason to believe that a draconian and domestic English law regime as
regards the consequences of a non-causative breach would necessarily be
replicated under the law of the governing insurance; (ii) the relevance of
Norwegian law and Venezuelan law, respectively, to the underlying
insurance contracts were known and certain at the outset; and (iii) the
substance of that Norwegian and Venezuelan law (as to the consequences of
a non-causative breach of warranty) could be ascertained at the outset, if
necessary by recourse to a relevant Norwegian or Venezuelan legal
dictionary or other source. Those facts enabled the courts in those cases to
treat the warranties in the English law reinsurance contracts as having the
same meaning and effect as they had in the underlying insurance contracts by
a process of construction. It is inappropriate to read observations made in
those cases out of context and elevate them into some overarching principle
of construction which applies to all reinsurance contracts.

The fundamental difference between those cases and the claimants’ case is
the application and effect of Pennsylvania law which was completely
unpredictable when the reinsurance contracts were entered into. The
London reinsurance market has not generally contracted on the basis of
Pennsylvania law. Further, for the reinsurance policies to be back to back
with the underlying insurance contracts one has to construe them as if the
parties will abide by Pennsylvania law whatever it might turn out to be.
CGU International Insurance plc v AstraZeneca Insurance Co Ltd [2006]
Lloyd’s Rep IR 409 and St Paul Fire and Marine Insurance Co v Morice
(1906) 11 Com Cas 153 emphasise the limits of the back to back approach.

The arguments of the claimant in the second case on the retention issue
are adopted.

Neil Calver QC and Stephen Midwinter (instructed by Carter Perry

Bailey LLP (preceded by Charles Russell LLP)) for the claimant in the
second case.
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The arguments of the claimant in the first case are adopted.

In the final analysis the retention issue is essentially a matter of
impression. It is difficult to see how the decision of the judge is wrong. Even
if others might choose a different construction, that adopted by the judge is
plainly a sensible and reasonable interpretation of the terms of the
reinsurance contract. The Court of Appeal ought not to have disturbed his
conclusion.

Jonathan Sumption QC and Christopher Butcher QC (instructed by
Chadbourne & Parke LLP) for the defendant.

The outcome of the appeal turns on the language of the particular
reinsurance and on established principles of law which regularly come
before the English courts. The Court of Appeal was right on both of the
points in issue for the reasons given by Longmore L]J: see [2008] Bus
LR 1029.

It is important to understand what the Washington courts decided. The
trial judge decided that the proper law of the original insurance was
Pennsylvania based on orthodox principles: see American Law Institute,
Restatement of the Law, Conflict of Laws, 2d (1969), section 193. The
Supreme Court decided that the effect of the “perils insured” clause,
combined with the definition of “occurrence”, was that the insurance
covered the whole of any damage which was in being during the period of
insurance, irrespective of when it began: see Aluminum Co of America v
Aetna Casualty & Surety Co 998 P 2d 856. It is important to note that the
Supreme Court did not hold the defendant liable for losses arising from
damage occurring outside the period of the original insurance. The question
which it was addressing was what insured damage had occurred within that
period. It held the defendant liable on the basis that the peril insured against
was damage which “manifested itself” at any time during that period. In
doing so the Supreme Court was using the test applied to trigger liability in
asbestosis cases: see Keene Corpn v Insurance Co of North America (1981)
667 F 2d 1034 and JH France Refractories Co v Allstate Insurance Co (1993)
534 Pa 29. The consistent theme of those cases is that the court is asking
what is the extent of the coverage rather than what is its chronological
scope. The decision on coverage would not necessarily have been arrived at
by an English court applying English law. But it was never contemplated
that the original insurance would come before an English court or that
English law would apply to it.

The period of the reinsurance is the same as the period of the original
insurance. The settlement reflected the Supreme Court’s decision as to what
constituted insured damage occurring within that period. Since the terms
defining the insured damage are precisely the same in the insurance and the
reinsurance, the parties must have intended them to mean the same thing.
Therefore, the reinsurance also covers damage in being at any time within
the period, irrespective of whether it began before. The only basis on which
it is possible to argue otherwise is that, notwithstanding the use of the same
terms in both contracts, a difference has been introduced by the mere choice
of a different proper law. That argument is contrary to principle and
inconsistent with the express terms of the reinsurance. The intention of the
parties, in framing the reinsurance as they did, was that the coverage of the
reinsurance should be defined by the terms of the original. That depends on
what the words of the original mean, not just as words, but in the textual,
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factual and legal context of the original. The defendant could have done no
more to reinsure the potential liability under the insurance. Consequently, if
the original means that the losses claimed by the aluminium company are
within the scope of coverage of the original insurance, then the reinsurance
means that the same losses are within the scope of coverage of the
reinsurance. Thus the reinsurers are exposed to risks associated with the
way in which the original is understood according to the law which governs
it by the courts which have jurisdiction to decide the matter, but that is
neither surprising nor objectionable. The reinsurers accepted those risks
when they contracted by reference to an American underlying policy.

Very similar questions were considered in Forsikringsaktieselskapet Vesta
v Butcher [1986] 2 All ER 488; [1989] AC 852 and Groupama Navigation
et Transports v Catatumbo CA Seguros [2000] 2 Lloyd’s Rep 350. In both
cases it was held that a clause in a facultative reinsurance which was in the
same or similar terms to a clause in the original insurance should be given
the same effect notwithstanding that the two contracts were governed by
different laws. Those decisions are correct and directly in point. The
distinctions suggested by the claimants, in particular the suggestion that the
decisions were concerned with warranties to be performed by the assured,
are unconvincing. In the words of Longmore L] [2008] Bus LR t1029,
para 32, they are distinctions of fact rather than principle. By comparison,
very little assistance is to be had from cases such as: Municipal Mutual
Insurance Ltd v Sea Insurance Co Litd [1998] Lloyd’s Rep IR 4215
Hill v Mercantile and General Reinsurance Co plc [1996] 1 WLR 1239;
St Paul Fire and Marine Insurance Co v Morice (1906) 11 Com Cas 153
and CGU International Insurance plc v AstraZeneca Insurance Co Ltd
[2006] Lloyd’s Rep IR 409. In those cases the issue in this case did not
arise. Compare: Commercial Union Assurance Co plc v NRG Victory
Reinsurance Ltd [1998] 2 All ER 434 and Hiscox v Outhwaite (No 3)
[1991] 2 Lloyd’s Rep 524.

Any judicial interpretation of a contract involves retrospectively
attaching to it a meaning which hypothetical persons in the position of the
parties are assumed to have intended at the time when it was made, but
which may have been unclear or unknown to those particular parties.
Any contract therefore falls to be construed according to the law which is
subsequently held to be its proper law by a court of competent jurisdiction
and it means what the court applying that law subsequently says it means.
The reasoning of the Court of Appeal on this point in Commercial Union
Assurance Co plc v NRG Victory Reinsurance Litd [1998] 2 All ER 434 is
adopted. The claimants have not established that the law of Pennsylvania
was thought to be any different in 1977 from what it was declared to be
in 2000. There is no evidence on the point. However, their argument is
also wrong in principle. The parties to the original insurance, having
implicitly or explicitly chosen a developing system of law, have necessarily
chosen to be bound by its developments, so far as that law treats them as
applicable to existing contracts. The defendant has reinsured the original
risk on that basis.

The issue of whether reinsurance should be seen as liability insurance, as
raised by Sedley L] [2008] Bus LR 1029, paras 49, 50, does not need to be
answered in this case. The policy does not mean what Weir says it does in
“A matter of Forms and substance” [2009] LMCLQ 210. It makes no
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difference whether the NMA 1779 form was incorporated or not, although
the defendant maintains it was not incorporated.

As to the retention issue, “per occurrence” relates to the limit and not the
deductible. The retention, as a matter of language, naturally applies to the
aggregate amount of the cover.

Schaff OCinreply.

Reinsurance is a separate contract rather than a form of liability
insurance. If the defendant had wished to do more to secure its coverage
under the reinsurance policy it could have chosen to have back to back
choice of law policies. The London market is historically loathe to contract
on American law terms. [Reference was made to Keene Corpn v Insurance
Co of North America 667 F 2d 1034; JH France Refractories Co v Allstate
Insurance Co 534 Pa 29; Aluminum Co of America v Aetna Casualty &
Surety Co 998 P 2d 856 and Commercial Union Assurance Co plc v
NRG Victory Reinsurance Ltd [1998] 2 AIl ER 434.]

Calver QC replied. [Reference was made to Forsikringsaktieselskapet
Vesta v Butcher [1989] AC 852 and Municipal Mutual Insurance Ltd v Sea
Insurance Co Ltd [1998] Lloyd’s Rep IR 421.]

The Committee took time for consideration.

30 July 2009. LORD PHILLIPS OF WORTH MATRAVERS

1 My Lords, I have had the benefit of reading in draft the opinions of my
noble and learned friends, Lord Mance and Lord Collins of Mapesbury.
I agree with their conclusion that this appeal should be allowed and the
reasons that each gives for that conclusion, for those reasons are in harmony.
I propose to explain shortly why I agree with their reasoning.

2 Essentially the result of this appeal is dictated by the agreed fact that
the reinsurance contract that is the subject of the appeal is governed by
English law and by the well established principle, not challenged in this case,
that under English law a contract of reinsurance in relation to property is a
contract under which the reinsurers insure the property that is the subject of
the primary insurance; it is not simply a contract under which the reinsurers
agree to indemnify the insurers in relation to any liability that they may incur
under the primary insurance: British Dominions General Insurance Co Ltd v
Duder [1915] 2 KB 394, 400.

3 The following matters are common ground. (i) There is no significant
difference between the terms of the primary insurance and the reinsurance.
(i1) Under English principles of construction, the reinsurance covers only
damage to property caused during the period of the cover. (iii) The Supreme
Court of Washington, applying Pennsylvanian law to the construction of the
primary insurance, has held that it covers incremental damage to property
that includes damage that occurred both before and after the period of
cover, provided only that part of the damage occurred during the period of
cover. (iv) The decision of the Supreme Court of Washington is not perverse.

4 This last agreed fact is significant. The principle of the English law of
construction that confines recovery to damage occurring during the period
covered by the policy is no more nor less than the fundamental principle
that the words of a contract should normally be given the meaning that they
naturally bear. It has not been suggested, nor could it, that the alternative
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construction given to the policy by the Supreme Court of Washington is an
alternative meaning that the words of the policy can naturally bear. The
reason why the Washington Supreme Court has reached such a radically
different interpretation of the scope of cover is because it has adopted a
principle of construction that has been applied to contracts of insurance of
property by the courts of Pennsylvania, and a minority of other American
states. That principle, as Lord Collins has demonstrated, has its origin
in the approach to insurance claims for the consequences of asbestos.
I suspect that this may, in its turn, be derived from a similar approach to
claims in tort.

5 It is unlikely that those who were party to the contract of reinsurance
in 1977 can have anticipated that the interpretation of the wording common
to the primary insurance and the reinsurance would differ so radically
dependent on the law applied to its interpretation. Did the parties agree, or
are they to be implied to have agreed, that in such an event the principles of
interpretation adopted in respect of the primary insurance should be
adopted, in preference to the principles of English law?

6 T agree with Lord Mance, for the reasons that he gives, that the “full
reinsurance” clause in this case, and “follow the settlements” clauses in
general, did not and do not have the effect of bringing within the cover of a
policy of reinsurance risks that, on the true interpretation of the policy,
would not otherwise be covered by it.

7 Longmore L] concluded that, at the time that the reinsurance was
written those parties to it would have anticipated that the interpretation of
the primary insurance would be determined according to the law of
Pennsylvania and implicitly agreed that the same law would apply to the
interpretation of the reinsurance. For the reasons given by Lord Mance and
Lord Collins, I do not consider that this finding was justified.

8 The vital issue is, I think, reduced to this. Did the parties to the
reinsurance implicitly agree that whatever law might be applied to
interpretation of the primary cover, and whatever result this might produce,
would apply equally to the reinsurance? An affirmative answer to this
question would, effectively, treat the contract of reinsurance as one to
indemnify the primary insurer in respect of any liability sustained under the
primary cover. There might, as Sedley L] considered, be much to be said for
adopting this approach, and it is an approach that it would be open to the
market, by appropriate contractual terms, to follow. Those who, in 1977,
were party to this reinsurance did not do so.

9 It is for these reasons that I agree with Lord Mance and Lord Collins
that this appeal should be allowed and the judgment of Simon J restored.

LORD WALKER OF GESTINGTHORPE

10 My Lords, I have had the privilege of considering in draft the opinion
of my noble and learned friend, Lord Collins of Mapesbury. I am in full
agreement with it and for the reasons given by Lord Collins I would allow
this appeal.

LORD BROWN OF EATON-UNDER-HEYWOOD

11 My Lords, I have had the advantage of reading in draft the opinion
of my noble and learned friend, Lord Collins of Mapesbury. Ientirely agree
with it and add a brief opinion of my own only to stress the comparatively
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narrow basis on which I conclude that this appeal ought to succeed. All the
relevant facts, law and argument I gratefully adopt from Lord Collins’s
opinion and none of these shall I repeat.

12 That the defendant insurers (“Lexington”) were liable under the
terms of their policy (“the insurance contract”) to the insured (“Alcoa”), as
held, however surprisingly to English eyes, by the Supreme Court of
Washington, cannot now be disputed. This liability was for the clean-up
costs of pollution and contamination damage to Alcoa’s sites occurring
during the 44-year period 1942 to 1986. No matter that the insurance
contract was against the risk of “all physical loss of or damage to” Alcoa’s
property only for the three-year period 1 July 1977 to 1 July 1980, the
Supreme Court, applying Pennsylvania law, held (in Aluminium Co of
Americav Aetna Casualty & Surety Co (2000) 998 P 2d 856, 883) that:

“It seems clear from the policy language that any physical loss or
damage manifesting itself during the time a . . . policy was in effect was
covered by the policy, including pollution damage starting before the
policy inception.”

The language of the policy, the court said, at p 883:

“is very broad and contains no limitation as to time of the physical loss
or damage to property. There is no exclusion in the policy for physical
loss or damage that may have begun spreading before the policy
inception.”

13 That was the basis of Lexington’s liability to Alcoa and that
Lexington was properly held thus liable is not in issue before your
Lordships. What is in issue is the claimant reinsurers’ liability to Lexington
under the reinsurers’ policies (“the reinsurance contracts”). The reinsurance
contracts provided cover in respect of the same three-year period as the
insurance contract and ostensibly in respect of the same loss: “All risks of
physical loss or damage” (to the relevant property). In all material respects,
save one, the terms of the reinsurance contracts mirrored those of the
insurance contract. That one respect, central to the resolution of these
appeals, was with regard to the applicable law respectively governing them.
The insurance contract was subject to Pennsylvania law (albeit, as Lord
Collins explains, not predictably so at the date these contracts were entered
into); the reinsurance contracts were subject to English law. Under
Pennsylvania law, as already stated, the fact that cover was expressly
provided only for the three years 1 July 1977 to 1 July 1980 was of no
relevance in limiting the extent of the recoverable loss provided only that
some physical damage became manifest during the three-year period.
Plainly, however, that is not the position under English law. Under English
law nothing could be clearer than that a contract providing cover for loss
and damage occurring only during a specified three-year period could not be
construed as covering in addition damage occurring before (or for that
matter after) that three-year period.

14 Lexington’s response I understand to be essentially this. The all-
important question is what constituted the insured damage under the
respective contracts. The insured damage under the insurance contract was
held to be that resulting from all damage to the property whensoever
occurring providing only that some of it became manifest during the actual
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period of cover. Itis, submit Lexington, possible to construe the reinsurance
contracts similarly and, because of the strong presumption that liability
under a proportional facultative reinsurance policy is co-extensive with
liability under the primary policy, that, therefore, is the construction which
the reinsurance contracts should be found to bear.

15 For my part I would reject this argument. Were it correct, indeed, it
would follow, as Mr Sumption rightly acknowledged in the course of his
submissions, that Lexington would be entitled to recover to the self same
extent as they now claim even had the reinsurance cover extended not for the
coincident period of three years but, say, for only three months (provided
always, as stated, that some damage became manifest during that period).
Given the fundamental importance under English law of the temporal scope
of a time policy, I find it impossible to construe the reinsurance contracts in
the way contended for.

16 “Physical loss or damage” under a policy providing cover for three
years simply cannot be construed under English law to include pre-existing
damage. The respective contracts are not, of course, back to back as to their
governing laws. However powerful and far-reaching the presumption that
reinsurance is intended to respond to claims payable under the primary
policy, it could not avail Lexington here unless English law were to regard it
in effect as tantamount to a rule of law—unless, in short, English law were to
dictate that reinsurance must always respond. English law does not, in my
opinion, go so far. Forsikringsaktieselskapet Vesta v Butcher [1989] AC 852
and Groupama Navigation et Transports v Catatumbo CA Seguros [2000]
2 Lloyd’s Rep 3 50, clearly the decisions closest in point, are authority for the
presumption. They do not warrant its application in all circumstances,
certainly not so as to override so clear a temporal limitation as the
reinsurance contracts stipulated here with regard to the risks covered.

17 Itoo therefore would allow these appeals.

LORD MANCE

Introduction

18 My Lords,the long-term effects of damage to the environment are
debated worldwide. The issue in this case is whether certain financial
consequences can be passed by a Massachusetts insurer, Lexington
Insurance Co (“Lexington”), to two London reinsurers, Wasa International
Insurance Co Ltd (“Wasa”) and AGF Insurance Ltd (“AGF”). Lexington
insured Aluminum Co of America (“Alcoa”) of Pennsylvania and its
subsidiary, Northwest Alloys Inc (“N'WA”) of Delaware, under an American
“all risks difference in conditions” (“DIC”) property damage insurance
policy issued for the period from 1 July 1977 to 1 July 1980. Under this
policy, Lexington has paid Alcoa and NWA some US$103m in respect of
environmental damage to property. It paid this sum in settlement of an even
larger potential liability flowing from a decision of the Supreme Court of
Washington. That decision exposed Lexington to liability to Alcoa and
NWA for contamination occurring at particular sites over periods much
longer than the three-year policy period. Wasa and AGF had a 21% line on a
London market slip reinsuring Lexington for the three-year period. They
maintain that, whatever the position under the insurance, the reinsurance as
a matter of construction only covered property damage occurring during
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that period. The issue in short is whether the English law reinsurance
mirrors or follows the American insurance, so as to oblige Wasa and AGF to
pay their relevant percentages of what Lexington have paid.

The insurance and reinsurance

19 There is an almost complete absence of background to the placing of
the insurance and reinsurance. “Information”, said in the reinsurance slip to
be “on file C E Heath & Co Ltd”, has not been located. The insurance was
formalised on Lexington’s special floater form signed and dated at Boston,
Massachusetts on 22 August 1977. The limit of liability was $20m for loss
or damage arising from any one occurrence, subject however to an aggregate
limit of $20m any one policy year in respect of the peril of flood and surface
waters and $2om any one policy year in respect of the peril of earthquake.
“Occurrence” was defined as “any one loss(es), disaster(s), or casualty
(ies) arising out of one event or common cause”. There was a property
damage deductible of $2 50,000 per occurrence. The premium was a total of
$818,000 (payable in three annual instalments) for the policy’s three-year
term from 1 July 1977 to 1 July 1980 “beginning and ending at noon
standard time at the location of the property involved”. Against the heading
“Perils insured”, the wording stated that: “This policy insures against all
physical loss of, or damage to, the insured property . ..” Under the next
heading “Coverage excluded”, the wording, reflecting the nature of
DIC insurance, excluded a substantial number of risks, including those
which might be expected to be insured under other policies. Although there
was no express choice of law clause, the insurance contained a standard
US service of suit clause:

“In the event of the failure of [Lexington] to pay any amount claimed
to be due hereunder, [Lexington] at the request of the insured, will submit
to the jurisdiction of any court of competent jurisdiction within the
United States and will comply with all requirements necessary to give
such court jurisdiction and all matters arising hereunder shall be
determined in accordance with the law and practice of such court.”

20 Thereinsurance slip read as follows:

“Type: Contributing facultative reinsurance

Form: Jx or NMA 1779 covering all risks of physical loss or
damage excluding fire and allied perils and/or as
original.

Reassured: Lexington Insurance Co

Assured: Alcoa Aluminium

Period: 36 months 1.7.77 L/U and/or pro rata to expiry of
original.

Interest: All property of every kind and description and/or

business interruption and OPP and/or as original.

Suminsured:  Policy to pay up to $20m each occurrence and in the
aggregate annually in respect of flood and earthquake.

Situated: Worldwide and/or as original
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Conditions: Retention $1,67 5,000 subject to excess of loss and/or
treaty R/I

Full R/T clause no 1 amended

CC as original plus 30 days
Premium: Calculated at GOR [gross original rate]
Brokerage: 25% and tax.
Information: ~ On file C E Heath & Co Ltd.”

21 No amended full reinsurance clause No 1 has been identified, but the
slip condition has been taken as referring to the reinsurance warranty clause
(Full R/T clause No 1) dated 3 June 1943, which provided:

“Being a reinsurance of and warranted same gross rate, terms and
conditions as and to follow the settlements of the company and that said
company retains during the currency of this policy at least . . . on the
identical subject matter and risk and in identically the same proportion on
each separate part thereof, but in the event of the retained line being less
than as above, underwriters’ lines to be proportionately reduced.”

It is unnecessary to consider whether this clause alone would incorporate
into the reinsurance all the terms of the insurance which could be germane
in that context. The slip’s references “&/or as original” against the
headings “Form” and “Interest” on any view incorporate the relevant
insurance provisions relating to the subject matter and risks into the
reinsurance.

22 As between the brokers and Lexington, 10% of the 25% brokerage
was returned to Lexington. Perhaps surprlslngly, this was not disclosed on
the slip, whether as cedlng commission or in any other way. How far
reinsurers were aware of it is unclear. Unless they were, they must, in view
of Lexington’s retention of $1,675,000, have thought that Lexington was
for some reason prepared to enter into a reinsurance which would be loss-
making if Lexington had to pay any claims at all under the insurance. That,
though possible, seems unlikely. Simon ] and the Court of Appeal were
asked to consider as a secondary issue whether the retention of $1,67 5,000
was agreed as a simple aggregate sum or on a per occurrence basis. On
this, I agree with the Court of Appeal, rather than the judge. The retention
was a simple aggregate sum for the whole three-year reinsurance period.
This is what the slip on its face provides. The absence of any provision for
the retention to be either “per occurrence” or on an annual aggregate basis
contrasts with the slip provisions relating to the sum (re)insured. Secondly,
the reinsurance cover would not make much commercial sense if the
retention were on a per occurrence basis. A retention of $1,675,000 per
occurrence equates with 8-375% of the maximum sum reinsured in respect
of each occurrence (or with 8:375% of the maximum annual aggregate
reinsured in the case of the perils of flood and earthquake). Although
Lexington, through its share in the brokerage, was retaining 10% of the
premium, in practice each occurrence would be very unlikely to give rise to
the maximum loss reinsured. So, if the retention operated on a per
occurrence basis, Lexington would in reality be retaining more than 10% of
the risk for only 10% of the reinsurance premium.
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History

23 For determination of the main issue argued on this appeal, it is
necessary to know more of the history. Alcoa and NWA commenced
proceedmgs against Lexington in the state of Washington in December
1992 in respect of damage involving 35 sites within the United States (18
owned by Alcoa or NWA, 17 not so owned) and in May 1996 in respect of
damage involving a further 23 owned sites, some outside the United States.
The proceedings were brought not only under Lexington’s DIC policy, but
also against numerous other DIC insurers (some 67, including
“Underwriters at Lloyd’s”) participating in policies for various periods
between 1 July 1980 and 1 July 1984 and against numerous insurers (some
98, including Lexington during a ten-year period from 1974 to 1984, and
“Underwriters at Lloyd’s”) issuing comprehensive general liability policies
for various periods between 29 March 1956 and 1 March 1985. The
explanation of these periods is uncertain, but it may be that Alcoa did not
have (or perhaps could no longer locate) any relevant insurances outside
such periods or that any relevant insurers outside such periods had ceased
to be in business.

24 The proceedings related to contamination of the 58 sites by waste
products generated and disposed of by Alcoa and NWA over periods going
back to the 1940s. Alcoa and NWA pleaded that “in recent years” the
United States Environmental Protection Agency (“EPA”) had made claims
against Alcoa and NWA for the clean-up of such contamination, as a result
of which Alcoa and NWA would incur loss. (It appears that the
Comprehensive Environmental Response, Compensation, and Liability Act
of 1980—“CERLA” or “Superfund”—rendered those responsible for past
as well as future contamination liable for its remediation.) The pleading
instanced contamination in the state of Washington at Alcoa’s L-Bar
Products site in respect of which Alcoa and N'WA were sued by the state of
Washington in 1988 and at Alcoa’s Vancouver Facility, in respect of which
the Washington Department of Ecology issued various orders from 1986 to
1990, leading to the discovery of contamination of the soil and groundwater
beneath landfill.

25 The proceedings against insurers were tried before Judge Learned.
She selected for “Phase 1” of the trial three sites (the Vancouver Facility and
sites in New York and Texas). In a preliminary ruling dated 1o June 1994
she held that the law of Pennsylvania should be applied to “those issues of
contract interpretation which raise conflict of law issues” under the policies.

26 At an early stage during the trial, and in the light of written jury
answers the judge further ruled on 15 May 1996 that most if not all of the
claims on insurers were barred under the combination of the relevant
contractual or statutory limitation provisions. Condition 17 in the DIC
policy provided:

“Suit against company. No suit, action or proceeding for the recovery
of any claim under this policy shall be sustainable in any court of law or
equity unless the same be commenced within twelve (12) months next
after discovery by the assured of the occurrence which gives rise to the
claim. provided, however, that if by the laws of the state within which
this policy is issued such limitation is invalid, then any such claim shall
be void unless such action, suit or proceeding be commenced within the
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shortest limit of time permitted by the laws of such state to be fixed
herein.”

Massachusetts law provides that:

“No company ... shall make, issue or deliver any policy of
insurance . . . containing any condition, stipulation or agreement . . .
limiting the time for commencing actions against it to a period of less than
two years from the time when the cause of action accrues . . . Any such
condition, stipulation or agreement shall be void.”

Judge Learned’s ruling was evidently based on the jury’s findings that Alcoa
had learned of property damage by the late 1970s and early 1980s, and
discovered the occurrence which gave rise to its claims then. That ruling was
set aside as regards Lexington’s DIC insurance by the decision of the
Supreme Court of Washington dated 4 May 2000: Aluminium Co of
America v Aetna Casualty & Surety Co (2000) 998 P 2d 856. Although at
an early point in its judgment the Supreme Court recited, at p 862, that “The
trial court determined the law of Pennsylvania applied, largely because
Alcoa’s headquarters are located in Pittsburgh”, and that “On appeal, no
party disputes the trial judge’s order on choice of law applying Pennsylvania
law to resolve the issues before us”, when it came to deal with the suit
limitation, the Supreme Court said that, the Lexington DIC policy having
been issued in Massachusetts, “The parties agree Massachusetts law controls
for the interpretation of these policies”; applying the relevant Massachusetts
statute as interpreted by Massachusetts case law, it held that no time bar
applied since the cause of action against Lexington only accrued when
Lexington denied coverage. In consequence of this ruling, Lexington
appears to have been one of few insurers not entitled to the benefit of a
contractual or statutory time bar.

27 At a later stage in the trial before Judge Learned, the jury made
further findings in written answers given on 3 October 1996. In answer to
question No 2, the jury found both that some portion of the relevant
property damage occurred in each area of each of the three sites in each of
the years from 1 July 1977 through to 1 July 1984, and that each portion so
occurring during each year contributed to the costs of the repair in each such
area. In its answer No 4, the jury held that Alcoa knew of property damage
or became substantially certain such damage would incur in many of such
areas before 1 July 1977 or after 1 July 1984. In a few cases it held that
Alcoa acquired such knowledge during the period of the Lexington
DIC policy, and in yet others it made no finding. It found itself largely
unable to answer question No 5, which asked it to give the proximate cause
of any damage unknown to and unintended by Alcoa as of 1 July 1977. In
answer to question No 12 the jury found itself also unable to say whether
there was “a reasonable basis or bases on which to allocate to each separate
policy year the costs related to the property damage that occurred during
that policy year”.

28 Judge Learned issued two further rulings dated 3 March 1997. In
the first, she concluded that there were “two cause(s) of the property damage
at each of the three Phase I sites”, being in the case of “property damage
surrounding the manufacturing units at each plant . . . releases from such
units” and in the case of “property damage in and around the treatment,
storage and disposal units . . . the placement and release of wastes in such
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units or areas”. In the second, she held, in the absence of any answer from
the jury to question No 12, that there existed in law a reasonable basis for
allocating to each separate policy year the costs related to the property
damage that occurred during that policy year. She said that Alcoa could
reasonably expect the insurer on risk when the damage occurred to pay for
the repair of whatever damage occurred during the policy year, even if the
damage was a continuous process occurring over a number of years and even
if it was not discovered until much later, but that it could not reasonably
expect that the insurer would cover the entire loss, much of which occurred
outside the policy period. As a matter of fact, she held that the best estimate
of actual damage in any policy period was reached by simply dividing the
damage over the time it took to develop.

29 On appeal on 4 May 2000 Judge Learned’s second ruling was
emphatically disapproved by the Washington Supreme Court. The Supreme
Court held as follows, Aluminum Co of America v Aetna Casualty & Surety
Co (2000) 998 P 2d 856, 882-884:

“G Allocation

“The final issue we address in this case is the damages available to
Alcoa upon a finding of coverage under the DIC policies. The jury found
pollution damage to all three test sites occurred during the entire time the
various DIC policies were in effect. The jury also found, however,
pollution damage had occurred to portions of the three sites prior to the
inception of insurance coverage. Because the pollution damage occurred
both before and during the various policy periods, a question arose as to
how to attribute the remediation costs of the pollutlon damage. The jury
was unable to reach a verdict on whether there is a reasonable basis or
bases to allocate to each separate policy year costs related to the property
damage that occurred during that policy year. . .

“Missing from the trial court’s analysis of this issue is a close
examination of the applicable policy language. The insuring clause in
the DIC policy states: ‘Perils insured: This policy insures against all
physical loss of, or damage to, the insured property as well as the
interruption of business, except as hereinafter excluded or amended.’. . .
This language is very broad and contains no limitation as to time of the
physical loss or damage to property. There is no exclusion in the policy
for physical loss or damage that may have begun spreading before the
policy inception. The policy definition of occurrence likewise compels a
broad reading of the policy: “The word “occurrence” shall mean any one
loss(es), disaster(s), or casualty(ies) arising out of one event or common
cause(s).” There are no words of limitation here. It seems clear from the
policy language that any physical loss or damage manifesting itself
during the time a DIC policy was in effect was covered by the policy,
including pollution damage starting before the policy inception. The
trial court’s written decision does not indicate why the court chose to
allocate coverage on a pro rata basis rather than simply reading the
policy as it is written and ordering full policy coverage for the damage
Alcoa incurred.

“In JH France Refractories Co v Allstate Ins Co (1993) 534 Pa 29;
626 A 2d 502, the Pennsylvania Supreme Court considered the issue of
multiple insurance coverage over time in the case of asbestos disease.
France was an asbestos manufacturer and seller from 1956 to 1972.
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The wife of a person who had died from asbestos exposure to France’s
products that occurred between 1948 and 1978 sued France. France
sought a defence and indemnification from its insurers for those years, but
the insurers denied any duty to defend or indemnify France. France then
filed a declaratory judgment action to force the insurers to defend and
indemnify.

“The six insurers at trial had provided policies at varying times and all
the policies contained the same general liability language: ‘[The insurer]
will pay on behalf of the insured all sums which the insured shall become
legally obligated to pay as damages because of bodily injury . . . to which
this insurance applies, caused by an occurrence, and [the insurer]| shall
have the right and duty to defend any suit against the insured seeking
damages on account of such bodily injury.” . . . One of the issues the trial
court in that case considered was whether and how to allocate coverage
among the six insurers. The trial court prorated the obligations of the
insurers based on the time their respective policies were in effect (the
France court did not explain the details of this proration).

“On appeal, the Pennsylvania Supreme Court rejected the proration
approach: ‘First, and most compelling, is the language of the policies
themselves. Each insurer obligated itself to “pay on behalf of the insured
all sums which the insured shall become legally obhgated to pay as
damages because of bodily injury to which this insurance applies”.
We have already ascertained that any stage of the development of a
claimant’s disease constitutes an injury “to which this insurance applies”
under each policy in effect during any part of the development of the
disease. Under any given policy, the insurer contracted to pay all sums
which the insured becomes legally obligated to pay, not merely some pro
rata portion thereof.’

“Likewise, in the ‘perils insured’ clause of the DIC policies here, the
insurers obligated themselves to insure ‘against all physical loss of, or
damage to, the insured property’, not merely to some prorated portion
thereof. The trial court attempted to distinguish this case from JH France
by describing the difference between asbestos disease and environmental
contamination: ‘Asbestos that has been inhaled may have no adverse
effects for years and then may suddenly cause myriad physiological
problems which are not necessarily related to the length of exposure or
the number of asbestos fibres taken into the body. Asbestos disease
is not merely a corollary of the volume ingested. Environmental
contamination, on the other hand, is merely the sum of all its parts—each
part per million of a particular contaminant that is discharged to the
environment equally damages the insured property either by increasing
the concentration of a particular area (if movement of the pollutant is
retarded) or by increasing the size of the impacted area (if the pollutant
readily migrates)’. . .

“It may be true, as the trial court stated, that the progression of
pollution damage can be measured and apportioned more certainly year
to year than can the progress of asbestos disease, but that understanding
begs the question of whether the express DIC policy language compels
proration. It is the policy language that determines the scope of coverage.
The policy language here does not provide for any limitations to the scope
of damage. . .
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“The insurers vigorously contend that while JH France may be correct
as to third party coverage, it is not appropriately applied to first party
coverage, citing the ‘all sums’ language from the policy in JH France. We
are not persuaded by this distinction. The language of the insuring
agreement in the DIC policies is exceedingly broad, covering all physical
loss or damage to Alcoa’s property. This language is at least as broad as
the policy language in JH France. Moreover, if DIC policies mean what
the insurers claim they mean, the policy language should reflect that
meaning. The policies in this case do not, and we decline to write a
proration of coverage into the policies when the insurers failed to do so
themselves. The trial court erred in its decision to prorate coverage
according to the years the various DIC policies were in force. We reverse
the trial court on this issue . . .”

Analysis

30 Wasa and AGF do not submit that the decision of the Supreme Court
of Washington on the extent of Lexington’s liability under the law of
Pennsylvania as insurers of Alcoa and NWA was perverse or wrong under
that law. For the purposes of this appeal, they accept it as correct. Its effect
was that Lexington was liable for all damage “manifesting” itself during the
three-year insurance period, although such damage had, in the Supreme
Court’s words, “occurred both before and during” that period or had “begun
spreading” or “start[ed]” before that period. The force of the word
“manifesting” is unclear, in the light of the jury’s findings that Alcoa did not
know of some of the property damage or become substantially certain that it
would occur until well after the expiry of that period (indeed until after
1 July 1984). Mr Sumption for Lexington submitted that all that the
Supreme Court meant by “manifesting” was “in being”. Further, the
Supreme Court did not expressly address property damage occurring after
the expiry of the three-year period of Lexington’s insurance. However, its
judgment appears to have been read as rendering Lexington liable for all
aspects or consequences of any property damage in any area at any site,
whenever occurring, any part of which could be said to have occurred during
the three-year insurance period. In response to this last point, Mr Sumption
submitted that any property damage occurring after the three-year period
could only be responsible for a small part of the overall loss suffered by
Alcoa and NWA, and, critically (as he submitted), that Lexington had,
following the Supreme Court’s judgment settled for only $103m potential
claims for over $18om and that it was common ground that this was an
honest and business-like settlement.

31 Lexington accepts that the reinsurance was and is subject to English
law, while the insurance was an American policy. But it submits that this can
and should make no difference. Reinsurers would and should have expected
claims under the insurance to be brought in a court of competent jurisdiction
in the United States under the service of suit clause. The Washington court
was such a court, and Judge Learned selected the law of Pennsylvania to
govern the issue of policy interpretation under principles of private
international law recognised in Washington. The language of the English
law reinsurance should be read in the same sense as that which the American
insurance was by this process authoritatively established to have. The
Washington court had done no more than decide what constituted damage
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occurring within the three-year insurance period, and the reinsurance should
respond on a like basis. The last submission involves a verbal gloss which
I would not accept. The Washington court acknowledged that its ruling
enabled recovery under the insurance in respect of pollution damage
occurring both before and during the policy period. Instead of identifying
whether and how far such damage, or the disposal or leakage of waste
causing it, occurred during the insurance period, it treated all pollution
damage “manifesting” itself, or as Mr Sumption submits “in being”, at any
site during the policy period as covered by the insurance, whether it occurred
before, during or, it appears, after that period.

32 The appeal can in my judgment be resolved by reference to certain
propositions which are as such largely undisputed. First, a reinsurance is a
separate contract, which may contain its own independent terms requiring
to be satisfied before insurers can claim indemnity under it. To take an
obvious example, the present reinsurance was not a perfectly proportional
reinsurance, by virtue of the retention of $1,675,000. More fundamentally,
even a perfectly proportional reinsurance is not an insurance against
liability, still less against any liability which the reinsured may be held to
incur under the insurance. Statements were made in the Court of Appeal by
Sedley LJ [2008] Bus LR 1029, para 49, to the effect that the “need for the
fiction that reinsurance covered the primary risk and not the insurer’s own
potential liability” is “long spent” and that the “reality” is that “what is
reinsured is the insurer’s own liability”. Sedley L] appears to have thought
that a contrary view might have enabled Lexington to claim its percentage of
$180om, rather than $103m, from its reinsurers. I do not consider these
thoughts well-founded.

33 Reinsurance is a settled business conducted worldwide by experts,
often (even if past experience indicates not invariably) possessing very
considerable legal knowledge and expertise. The well-recognised analysis
which neither side gainsaid before your Lordships is that a reinsurance such
as the present is an independent contract, under which the subject matter
reinsured is the original subject matter. The insurable interest which entitles
the insurer to reinsure in respect of that subject matter is the insurer’s
exposure under the original insurance. The principle of indemnity limits any
recovery from reinsurers to the amount paid in respect of that insurable
interest. See generally Forsikringsaktieselskabet National (of Copenhagen) v
Attorney General [1925] AC 639, 642, per Viscount Cave LC; Charter
Reinsurance Co Ltd v Fagan [1997] AC 313, 392F-H, per Lord Hoffmann;
Toomey v Eagle Star Insurance Co Ltd [1994] 1 Lloyd’s Rep 516, 522, per
Hobhouse L] and Marine Insurance Act 1906, section 9. (As noted in the
Toomey case, a stop-loss or similar policy taken out by an insurer is not a
reinsurance in this sense and operates as a whole account protection on a
different basis.) Reinsurance business is classified in accordance with this
well-settled analysis for regulatory purposes: Financial Services and Markets
Act 2000 (Regulated Activities) Order 2001 (SI 2001/544). Reinsurance
slips are underwritten identifying the subject matter insured (here, against
the headings “Interest” and “Situated”) as the original insured’s property,
rather than the insurer’s exposure or liability under the original insurance.
On Sedley L]’s analysis, the decision in Mackenzie v Whitworth (1875) 1 Ex
D 36, that an insurer “on goods” may reinsure by the same description
without disclosing that he is a reinsurer rather than the goodsowner, could
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not stand. There is no basis or justification for courts to throw unnecessarily
into doubt an accepted analysis with business significance.

34 The first proposition is not critical to the resolution of this appeal.
Both sides in fact accepted its correctness before the House. A conclusion
that “what is insured is the insurer’s own liability” would not entitle the
insurer to indemnity against whatever liability it might be found to have in
any court in which it was sued, under whatever law was there applied.
Insurance against liability may, like any other insurance, be subject to
specific terms which have to be satisfied before any indemnity can be sought.

35 That leads to the second point: an insurer seeking indemnity under a
reinsurance must, in the absence of special terms, establish both its liability
under the terms of the insurance and its entitlement to indemnity under the
terms of the reinsurance. In practice, the former task is eased by express
terms in a proportional reinsurance: originally, these took the form of a
provision “to be paid as may be paid”, but courts gave this a limited
interpretation which confined it to questions of quantum, so that it would
only assist insurers once they had proved that they had some liability to their
insured; there thus developed “follow the settlements” clauses or the “full
reinsurance” clause appearing in the present reinsurance. As interpreted by
the Court of Appeal in Insurance Co of Africa v Scor (UK) Reinsurance Co
Ltd [1985] 1 Lloyd’s Rep 312, the effect of these clauses is to bind the
reinsurer to follow settlements of the insurer (whether made by admission or
compromise or, as in the Scor case itself, following a judgment against the
insurer). The Court of Appeal in the Scor case identified two provisos: the
first, that the claim so recognised falls within the risk covered by the policy of
reinsurance and, the second, that the insurers acted honestly and took all
proper and business-like steps in making the settlement: see per Robert
Goff L], atp 330.

36 In Assicurazioni Generali SpA v CGU International Insurance plc
[2003] 2 All ER (Comm) 425; [2004] 2 All ER (Comm) 114 Gavin
Kealey QC, sitting as a deputy High Court judge, and the Court of Appeal
considered how the principle in the Scor case [1985] 1 Lloyd’s Rep 312
might apply when the relevant terms of the insurance and reinsurance are
identical. They considered whether and how the second proviso applied to
an insurer who, acting honestly and taking all proper and business-like steps,
settled an insurance claim under insurance terms which were identical to
those of the reinsurance. They concluded that the insurer remained obliged
to show that the basis on which the claim had been settled was “one which
fell within the terms of the reinsurance as a matter of law or arguably did
s0”: per Tuckey L] [2004] 2 All ER (Comm) 114, para 18. The last three
words must be read in the context of that case, where the insurance and
reinsurance incorporated materially identical terms with materially identical
effect (and the issue was whether and on what basis the facts fell within such
terms). It is less obvious that they could apply in a case like the present
where, if reinsurers are right, the like terms in the insurance and reinsurance
have different effects due to the application of different governing laws.

37 Thirdly, the present appeal is to be determined on the basis that
reinsurers were and are bound by the follow the settlements provision to
accept that Lexington’s settlement of Alcoa’s and NWA’s claims fairly
reflected Lexington’s liability under the original insurance; and, accordingly,
that, if and so far as the loss was insured and reinsured on the same basis, the
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reinsurer must indemnify the insurer (subject only to the second Scor
proviso, that the insurer acted honestly and took proper and business-like
steps in making the settlement). In his case (though not, I believe, in oral
submissions) Mr Sumption supported the view that, even without the follow
the settlements clause, reinsurers would, as a matter of contractual
implication, have been bound by the Washington Supreme Court’s
interpretation of the scope and application of the original cover. His case
cited in this respect the obiter rejection by the Court of Appeal of
submissions which Mr Sumption had made on the same point in
Commercial Union Assurance Co v NRG Victory Reinsurance Ltd [1998]
2 Lloyd’s Rep 600. It is unnecessary to decide upon the correctness or
otherwise of the Court of Appeal’s obiter observations on the effect under
reinsurance of a judgment against the insurer. I note only that there was no
suggestion in the Scor case [1985] 1 Lloyd’s Rep 312, where there was such a
judgment, that this judgment could be binding in the absence of a follow the
settlements clause; and that the basis for such a contractual implication has
been questioned by a powerfully constituted Bermudian arbitration panel in
an interim award dated 12 December 2000 in Gold Medal Insurance Co v
Hopewell International Insurance Lid, as well as by specialist writers:
O’Neill & Woloniecki, The Law of Reinsurance in England and Bermuda,
2nd ed (2004), pp 191-193. Here, there is a follow the settlements clause,
and any issue which might have arisen regarding the actual settlement (see
para 30 above) was not canvassed below or before the House. The only
issue raised by reinsurers is whether the loss arising from Lexington’s
settlement with Alcoa falls within the terms of the indemnity provided by the
reinsurance slip.

38 Fourthly, it is common ground that, if the present reinsurance slip,
including such terms of the original insurance as it incorporates, is to be
construed according to purely English law principles, it does not have a
meaning or effect similar to that which the Washington Supreme Court gave
to the insurance. The only property damage which the reinsurance,
construed according to purely English law principles, covers is property
damage occurring during the three-year reinsurance period. This is under
English law clear beyond argument upon its wording. It insures property
against risks during a stated period. The reference in the slip to the use of
form J.1 (designed for use with a full policy wording) or NMA 1779
(designed for use with the slip to constitute a slip policy) is itself not without
interest, even though neither a formal nor a slip policy has been identified
(one may question how premium was ever closed, unless at least the latter at
some time existed). The understanding must have been that any formal
policy would be on terms consistent with those of any slip policy. Form
NMA 1779 provides for reinsurers “to pay . . . all such loss as aforesaid as
may happen to the subject matter of this reinsurance, or any part thereof
during the continuance of this policy”—confirmation of the basic nature of
the reinsurance.

39 This construction of the slip also reflects the basic principle of
English property insurance law, that “the insurer is liable for a loss actually
sustained from a period insured against during the continuance of the risk”:
Knight v Faith (1850) 15 QB 649, 667 per Lord Campbell CJ. (The
emphasis in that case was on the need for the peril insured against to occur
during the continuance of the risk—damage materialising or developing
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from it after the policy period would still be covered. Usually, the
occurrence of the peril and of loss concur, although one may contemplate
the disposal or leakage of waste causing spreading contamination over a
period.) Hobhouse L] summarised the legal principle in Municipal Mutual
Insurance Ltd v Sea Insurance Co Ltd [1998] Lloyd’s Rep IR 421, 43 5-436:

“The judge came to the surprising conclusion that each reinsurance
contract covered liability in respect of physical loss or damage whether or
not it occurred during the period covered by the reinsurance contract and
he went on expressly to contemplate that the same liability for the same
physical loss or damage might be covered under a number of separate
contracts of reinsurance covering different periods. This is a startling
result and [ am aware of no justification for it. When the relevant cover is
placed on a time basis, the stated period of time is fundamental and must
be given effect to. It is for that period of risk that the premium payable is
assessed. This is so whether the cover is defined as in the present case by
reference to when the physical loss or damage occurred, or by reference to
when a liability was incurred or a claim made. Contracts of insurance
(including reinsurance) are or can be sophisticated instruments
containing a wide variety of provisions, but the definition of the period of
cover is basic and clear.”

The insurance in this case was not against liability incurred or claims made.
It is clear that the Washington Supreme Court approached it as property
damage insurance, and held Lexington liable on that basis, because of its
conclusion that the insurance should be seen as covering all contamination
whenever caused or occurring at any site, so long as any part of it could be
said to have manifested itself (or been in being) at the site during the three-
year insurance period.

40 Viewing the reinsurance through purely English law eyes, it cannot
therefore be construed as a contract to indemnify Alcoa in respect of all
contamination of Alcoa sites, whenever caused or occurring, provided that
part of such contamination manifested itself or was in being during the
reinsurance period. That would involve reinsurers in an unpredictable
exposure, to which their own protections might not necessarily respond. It
would mean that the same exposure would arise, even if they had granted
the reinsurance for a shorter period than the three-year period matching the
original—since the original itself would, even if in force for only one year,
have had effectively the same exposure as that for which the Washington
Supreme Court held it answerable. Under the approach taken by the
Washington Supreme Court, reinsurers must have incurred liability (in
practice probably up to the reinsurance limits), as soon as they wrote the
reinsurance. The retention must likewise have been exhausted before
the reinsurance period began, and cannot have fulfilled any object of
introducing an element of discipline into insurers’ handling of the
insurance. These represent as fundamental and surprising changes in the
ordinary understanding of reinsurance and of a reinsurance period as those
to which Hobhouse L] was referring in the Municipal Mutual case [1998]
Lloyd’s Rep IR 421.

41 The reference in the reinsurance slip to the retention as “subject to
excess of loss &/or treaty R/I” is a reminder that an insurance and
reinsurance such as the present are likely to be part of a larger programme of
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protections. Excess of loss reinsurance is underwritten on either a losses
occurring or risks attaching basis: Balfour v Beaumont [1984] 1 Lloyd’s Rep
272. In other words, it is fundamental that such a reinsurance will respond
in the one case to losses occurring during the reinsurance period, in the other
to losses occurring during the period of policies attaching during the
reinsurance period. To treat excess of loss policies as covering losses
through contamination occurring during any period, so long as some of the
contamination occurred or existed during the reinsurance period, would be
to change completely their nature and effect. The reference in the slip to
excess of loss reinsurance underlines the difficulty about interpreting the
terms of the reinsurance as covering the losses which the Washington
Supreme Court have held to be recoverable under the insurance.

42 Fifthly, and crucially to the outcome of this appeal, it is said that all
objections to treating the reinsurance as covering Lexington’s liability are
dispelled by giving appropriate recognition to the fact that the reinsurance
was placed expressly to cover the original DIC insurance; the relevant
language of the insurance and reinsurance was identical; and Lexington’s
evident intention in reinsuring was to cover itself in respect of the whole risk
after the exhaustion of the retention. The two contracts should be treated as
back to back, and a mere difference in governing law should not lead to any
other result. On the contrary, English law should read the language of the
reinsurance in the sense given it by the Washington court.

43 Mr Sumption submits that this line of reasoning is supported, indeed
compelled, by the House’s decision in Forsikringsaktieselskapet Vesta v
Butcher [1989] AC 852 and the Court of Appeal’s decision in Groupama
Navigation et Transports v Catatumbo CA Seguros [2000] 2 Lloyd’s Rep
350. In the Vesta case, a 90% reinsurance of a Norwegian insurance
company was placed before, and on wording which was later copied into,
the insurance. The reinsurance was however subject to English law, while
the insurance was subject to Norwegian law. Both included a 24-hour watch
warranty, as well as a claims control clause which expressly provided that
failure to comply with any warranty was to “render the policy null and
void”. Despite these express words, under Norwegian law, breach of
warranty was only relevant if causative of the loss, while under general
English law (reinforced in the Vesta case by the claims control clause) breach
automatically discharges reinsurers. The House held that, by virtue of the
“back to back” nature of the reinsurance, the 24-hour watch warranty was
to be read in the English law reinsurance as having the same significance as it
had in the Norwegian reinsurance. The Catatumbo case [2000] 2 Lloyd’s
Rep 350 was also concerned with proportionate reinsurance, in this case
written facultatively in circumstances where London market reinsurers had
no sight or direct knowledge of the terms of the insurance issued under
Venezuelan law by the Venezuelan insurers who they undertook to reinsure.
The reinsurance contained a guarantee of class maintained and was treated
as incorporating the terms of the insurance, which itself contained a Spanish
language “garantia” in like terms. Again, under Venezuelan law, a warranty
was irrelevant unless causative of loss. Again, this was the effect to be given
to the warranties contained or incorporated in the English law reinsurance.

44 Ultimately, however, the issue is one of construction of the particular
reinsurance contract against its relevant background and surrounding
circumstances. In both the Vesta and Catatumbo cases, it was possible at the
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time when the insurance and reinsurance were placed to identify the foreign
law which would govern the insurance. The parties entering into the English
law reinsurance could be taken to have had access to what Lord Lowry in the
Vesta case described as a foreign “legal dictionary” to interpret the language
of the reinsurance. Lord Templeman, in discussing in the Vesta case [1989]
AC 852, 8928—F the extent to which the two contracts had the like effect,
did so by reference to the circumstances and terms in which they were
entered into, not on the basis that the reinsurance was bound to respond
to whatever liability the insurers might subsequently be held to incur. As
Longmore LJ put it in the present case [2008] Bus LR 1029, para 25:
“It must be sufficient if there is a way in which it would be possible to
ascertain the legal position under the original insurance contract.” That was
so when the reinsurances were placed in the Vesta and Catatumbo cases.

45 Sixthly, under English law, a contract has a meaning which is to be
ascertained at the time when it is concluded, having regard to its background
and the surrounding circumstances within the parties’ knowledge at that
time. Mr Sumption submits that this is so here. The meaning is to be
derived from reading the reinsurance terms in the sense they bore under
Pennsylvanian law. The parties must have contemplated that any claim
under the insurance issued to Alcoa would, if contentious, be litigated and
determined before the courts of one of the United States under the service of
suit clause. Alcoa having exercised this right to bring suit in Washington,
Judge Learned did no more and no less than what an English court would
have done. She decided, under the conflict of laws rules of the state of
Washington, what state’s law governed the insurance contract. Having
determined that the law of the state of Pennsylvania applied she interpreted
and applied the ]urlsprudence of that state. This was, in short, a foreseeable
and conventional exercise. Indeed, Longmore L] con51dered that an English
court would, if its own conflicts rules had been applicable, also have
concluded that the law of the state of Pennsylvania applied, on the basis that
the insurance contract had its closest and most real connection with that
state where Alcoa was incorporated and had its principal place of business.

46 T am unable to agree with Longmore L] on this last point.
Applying English law conflicts principles, I think that the insurance would
fall to be treated as governed by the law of the state of Massachusetts. The
insurance policy was headed with Lexington’s name followed by “Boston,
Massachusetts”, where Lexington’s head office was, it was recorded as
countersigned by Lexington at the same place, and as broked by Fairfield
& Ellis, also of Boston. It was issued in Massachusetts to insure Alcoa and
its subsidiaries and affiliates whose address was given as Pittsburgh,
Pennsylvania. It covered property in, and in various countries outside, the
United States. For reasons given by my noble and learned friend, Lord
Collins of Mapesbury, in paras 91-93, an English court applying English
law would, T consider, have concluded that Massachusetts law governed
the insurance.

47 Seventhly, however, Lexington’s case does not depend on the
attitude in relation to the orlgmal insurance of an English court applying
English conflicts principles. What matters, in Mr Sumption’s submission, is
that the Washington court, properly selsed of the case under the service of
suit clause, determined under its conflicts principles that Pennsylvanian law
governed. However that was a decision reached in the context of large scale
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litigation involving a wide range of insurers, insurances and periods. Judge
Learned’s decision falls to be viewed in this light. She read the direction in
the service of suit clause to determine all matters arising under the insurance
in accordance with the law and practice of whatever court of competent
jurisdiction was selected by Alcoa as a direction to apply the full law of that
court, including its choice of law principles. Any other conclusion would
clearly have meant that the insurance fell to be interpreted by a substantive
law which depended on Alcoa’s ultimate choice of jurisdiction. She
concluded that Washington had no special interest in applying its own
substantive law, and turned to section 193 of the American Law Institute,
Restatement of the Law, Conflict of Laws, 2d (1969), which pointed
towards the law of the site insured as the natural governing law. Having
regard to the multiplicity of sites in issue, she rejected that law on the basis
that “it is generally presumed that contracting parties mean their contracts
to have one meaning” and that, although the same language in different
policies might be interpreted differently in different jurisdictions, the parties
were unlikely to have expected the same policy to be subject to “multiple
interpretations depending on the fortuity of where the damage occurs”.

48 The key to Judge Learned’s application of Pennsylvanian law lies in
her statement that Pennsylvania was “the one commonality between all the
sites and all the defendants”. This was on the basis that placement
originated from Alcoa’s headquarters and was “in most cases .
coordinated through the Pennsylvania broker or other brokers”. She added:

“Analysis of each policy for the details of contract formation to ‘count’
contacts in the formation of the contract would not be particularly
fruitful. The coverage scheme was comprehensive, multilayered. The
place of signature of the contract, or domicile or headquarters of the
various defendants or other factors are of less significance than those
associated with Pennsylvania. Overall, the record reflects that the
meaningful centre of gravity for contract formation is Pennsylvania, for
most, if not all of the contracts.”

She also refused submissions made by some insurers that she should “defer
ruling on choice of law and decide issue by issue and defendant by
defendant”, and concluded:

“The court determines as a general rule that for those issues of contract
interpretation which raise conflict of law issues, Pennsylvania law is
deemed to have the most significant relationship and the court will apply
Pennsylvania law. However, if specific or unique issues arise regarding
one or more defendants or one or more sites, that raise significant
considerations that override the general rule, they can be brought to the
court’s attention at that time.”

As recorded above, the Supreme Court stated that there was no appeal
against this conclusion by Lexington.

49 It is clear that Judge Learned’s conclusion about the governing law
was an overall conclusion, based on a general consideration of the
“comprehensive, multilayered” insurance scheme arranged by Alcoa over
the years and a reluctance to engage in analysis of the particular
circumstances of individual insurances taken out individually and with
different insurers at different times and in different places. It was arrived at
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therefore by taking into account matters and events extraneous to the
policy issued by Lexington to Alcoa or the claims arising under that policy.
The choice of the law of the state of Pennsylvania to govern Lexington’s
insurance of Alcoa cannot, as a result, be regarded as in any sense
predictable at the time when the reinsurance was placed, or as following
from the operation of the terms of the insurance as a contract independent
of all the other insurance contracts held by Alcoa over several decades.
This point is underlined by the reference in condition 17 of the policy issued
by Lexington to Alcoa to the law of the place of issue of the policy as the
appropriate law to govern the validity and period of the time limit for
proceedings and the parties’s agreement in this connection that the policy
was subject to Massachusetts law: para 26 above. Lexington’s case
depends on the application of a Pennsylvanian legal dictionary. Lexington
has not advanced its case on the basis that a Massachusetts legal dictionary
could be relevant to or assist Lexington’s position. In my view, the present
case is materially different from both the Vesta case [1989] AC 852 and the
Catatumbo case [2000] 2 Lloyd’s Rep 350. The reinsurance has a clear
English law meaning. There was here no identifiable legal dictionary
(formal or informal), still less a Pennsylvanian legal dictionary, which can
to be derived from the interaction or operation of the terms of the insurance
and reinsurance and which could lead to any different interpretation of the
reinsurance wording. For reasons I have already given, the reinsurance is
an independent contract, with its own terms which fall to be construed
under English law, and I see no basis for interpreting it as covering any
liability which might subsequently be held to arise under the insurance in
any state whose law might, after disputes had arisen under it and other
separate insurances, be applied by reference to factors extraneous to the
particular insurance to which alone the reinsurance related It follows that
there is no basis for construing the two contracts as back to back in the
present situation.

Other points

50 That is sufficient to dispose of this appeal. But I would make some
short observations in relation to two further submissions advanced by
Mr Schaff for Wasa, with the support of Mr Calver for AGE. First, the Vesta
case [1989] AC 852 and the Catatumbo case [2000] 2 Lloyd’s Rep 3 50 were
both cases concerned with the effect of breaches of warranty. This is an area
where English law has long been recognised as unduly stringent and in need
of review. It was, as I said in the Catatumbo case, at para 30, commercially
and legally unattractive to treat the concept of warranty in the reinsurance
as retaining “a stubbornly domestic English significance, trumping any
limited significance of such a warranty included in the original and also
incorporated by reference into the reinsurance”; a “harmonious result”
could be achieved relatively easily by treating warranty in the reinsurance as
taking its precise meaning and application from any equivalent warranty
incorporated in the original. Like considerations would no doubt mean in
relation to the present contracts that the reinsurance period (expressed as a
unitary period of 36 months at 1 July 1977) would be understood to run
back to back with the insurance term of 36 months “beginning and ending at
noon standard time at location of property involved”: see Knight v Faith
15 QB 649. Similarly, any doubt about the meaning of the sum reinsured
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of $20m in the aggregate in respect of flood and earthquake would be
clarified by reference to the original, which makes clear that such aggregate
applies to each of these perils separately. In each case, there is no doubt
about the terms or effect of the original insurance wording and there would
be no problem about making the necessary minor assimilation.

51 It may not, perhaps, always be so easy to assimilate an original
insurance and reinsurance, when one is concerned with as fundamental an
aspect of a reinsurance as its definition of the risks and period insured and
the period for which they are insured: see paras 38—40 above. The almost
complete absence of any context to the two placements in the present case is
furthermore no assistance to such an exercise. Mr Sumption asked
rhetorically: what more could Lexington have done to reinsure themselves
on a fully back to back basis? The market has in the past adapted the nature
of the protections arranged or their wordings to achieve the results which it
believed appropriate. But another answer, under the present course of
business, is to ensure that insurance and reinsurance are subject to one and
the same identifiable or predictable governing law. Failing that, steps could
at least be taken to make the insurance subject to an identifiable governing
law, though this would not necessarily foreclose all argument. Absent a
common governing law, reinsurers may still sometimes be entitled to
respond, with reference to the clear meaning that their contract has under
the law governing it: what more could we as reinsurers have done to make
clear the basis of reinsurance? A sensible principle of construction,
established in the Vesta case [1989] AC 852 and the Catatumbo case [2000]
2 Lloyd’s Rep 350, cannot be made into an inflexible rule of law, which
would impose on reinsurers a liability for which, under the law applicable to
the reinsurance, they did not bargain. The consideration that Lexington
probably did not reckon on the liability which it was held to have in America
is not by itself a conclusive reason for passing that liability to reinsurers who
were, on the face of it, also entitled to be confident that no such liability
could arise under the clear and basic terms of the English law contract into
which they entered.

52 At times during the argument, Mr Schaff submitted that no-one,
even in the United States, could at the time of placement, have predicted that
an American court would put on the insurance the construction adopted by
the Washington Supreme Court. It is unnecessary to express any view about
the factual basis for this submission, although the cases themselves tell at
least part of the story. Asbestosis litigation was in its relative infancy in
1977, although a principle of joint and several liability of manufacturers to
whose products a worker had been exposed over a period of years was
developed in Borel v Fibreboard Paper Products Corpn (1973) 493 F 2d
1076. This was on the basis, at p 1093, that

“Where the tortious acts of two or more wrongdoers join to produce
an indivisible injury, that is, an injury which from its nature cannot be
apportioned with reasonable certainty to the individual wrongdoers, all
of the wrongdoers will be held jointly and severally liable for the entire
damages.”

In Insurance Co of North America v Forty- -Eight Insulations Inc (1980)
633 F 2d 1212 it was affirmed that liability insurance policies taken out for
various terms over a period of years were triggered by an asbestosis sufferer’s
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exposure to asbestos over that period, but that insurers’ liability for defence
costs as well as for the policy indemnity should be apportioned pro rata
among insurers, with the insured asbestos manufacturer itself bearing a pro
rata share of any liability arising from the victim’s exposure to asbestos
during years when the manufacturer had no liability insurance. The court
said, at p 1225, that “Neither logic nor precedent support” a contrary view
according to which “a manufacturer which had insurance coverage for only
one year out of 20 would be entitled to a complete defence of all asbestos
actions the same as a manufacturer which had coverage for 20 years out of
20”. However, in the famous case of Keene Corpn v Insurance Co of North
America (1981) 667 F 2d 1034, the court developed the triple trigger theory
according to which liability attached to all liability insurances which were in
force at the time of injurious exposure, at the time of manifestation of
disease or at any time inbetween (ie the time of “exposure in residence”).
Further, in the Keene case and certain other cases, such as JH France
Refractories Co v Allstate Insurance Co (1993) 534 Pa 29 (cited by the
Washington Supreme Court in the present case) some courts differed from
the Forty-Eight Insulations case 633 F 2d 1212 by holding that all such
liability insurers were liable to the insured jointly and severally in full, rather
than on a pro rata basis, and that any period when the insured manufacturer
had no insurance was irrelevant to such liability. During the 1990s it
appears that some courts began to apply similar reasoning to pollution
damage resulting in remediation claims under the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980: see
e g American National Fire Insurance v B & L Trucking & Construction Co
Inc (1998) 951 P 2d 250, 254, n 4, indicating that “in a continuing damage
situation, each insurer is held jointly and severally liable for the full amount
of damage, regardless of the amount that occurred during its policy period”.
The Washington Supreme Court’s present decision cited this case and
followed the same approach in relation to the property damage insurance
issued by Lexington to Alcoa.

53 Assuming that Mr Schaff were to be right in his submission that no-
one, even in the United States, could at the time of placement, have predicted
that an American court would put on the insurance the construction adopted
by the Washington Supreme Court: would that matter? Longmore L] and
Pill L] [2008] Bus LR 1029, paras 30, 60, thought not, on the basis that
reinsurers must take the risk of any change in the law. It would have been
“nothing to the point”, Longmore L] said, at para 30, “if the relevant
Norwegian statute had been enacted after the inception of the policy in
Forsikringsaktieselskapet Vesta v Butcher [1989] AC 852, but before the
loss”. Here, moreover, one is only talking at most about a change in the
construction put at common law on a particular contract wording. However,
it is unnecessary to say more about any such points in this case. They may,
and one certainly hopes will, rarely arise, and the market may be advised to
amend its reinsurance wordings to make it even less likely that they will.

Conclusion

54 Although I see the general attraction of the answer which the Court
of Appeal gave in the present case, I find it impossible to adopt in
circumstances where Lexington’s liability has been held to arise under a
system of law which was applied to the insurance not by reason of the terms
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of the insurance or their operation, but in the context of a choice of law on a
blanket basis to cover also a large number of other independent insurances
and claims. I note that Longmore L] [2008] Bus LR 1029, paras 27-28,
reached his opposite conclusion after taking an opposite view about the
feasibility of identifying Pennsylvanian law as the law which would have
been taken as governing the original insurance. In the upshot, I consider that
this appeal should be allowed, and the decision of Simon ] restored. I have
also had the benefit of reading in draft the full and instructive judgment
prepared by Lord Collins and I agree with the reasoning by which he reaches
the same conclusion.

LORD COLLINS OF MAPESBURY

55 My Lords, after banking, insurance is the United Kingdom’s largest
invisible export, of which reinsurance forms a large part, and amounted to at
least £1-2bn in 2007: Office for National Statistics, United Kingdom
Balance of Payments: The Pink Book 2008, p 52. These appeals raise the
question of the extent to which the coverage under a proportional facultative
reinsurance contract is, or should be construed as being, co-extensive with
the coverage under the insurance contract. The reinsurer takes a
proportional share of the premium and bears the risk of the same share of
any losses. Consequently, the starting point is that normally reinsurance of
that kind is back-to-back with the insurance, and that the reinsurer and the
original insurer enter into a bargain that if the insurer is liable under the
insurance contract, the reinsurer will be liable to pay the proportion which it
has agreed to reinsure. In the usual case, any loss within the coverage of the
insurance will be within the coverage of the reinsurance. This is so, whether
or not (as is often the case) the reinsurance is put in place before the
insurance is put in place or written. It is not necessary to characterise the
reinsurance policy as liability insurance to achieve this result, which is
essentially a question of commercial intentions and expectations.

56 Those commercial intentions and expectations should not be
frustrated by allowing reinsurers to take uncommercial and technical points
based on the difference between the effect given to terms in the insurance and
the reinsurance under their respective governing laws. That was the basis of
the decision in Forsikringsaktieselskapet Vesta v Buicher [1989] AC 852,
when the relationship between a contract of insurance and a contract of
reinsurance in the international context was considered by this House 20
years ago. But these appeals raise more difficult and fundamental questions
than those in the Vesta case.

57 In the present case the insurer has become liable in the United States
to the insured for losses suffered by the insured which could not have been
anticipated in 1977, when the contracts of reinsurance and reinsurance were
entered into. But insurers and reinsurers have to accept liability for losses
which are not anticipated, and it is not that feature which distinguishes this
case. What is unusual about this case is that the court which imposed the
liability on the insurer, the Supreme Court of Washington, applied the law of
a state (Pennsylvania) which is one of those states which imposes joint and
several liability for the whole of the clean-up costs in environmental claims
on all insurers at risk during the period when pollution occurred (which may
be 50 years or more), provided that some pollution has occurred during
the policy period in the relevant policy (in this case from 1977 to 1980).
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The reinsurance covered the same 1977 to 1980 period. It is common
ground that under English law those losses would not be covered by a policy
providing cover for losses occurring during that period. In the judgment
under appeal [2008] Bus LR 1029, the Court of Appeal (Pill, Sedley and
Longmore LJJ, with Longmore L] giving the main judgment) held that the
reinsurance had to respond because the wording relating to the period of
cover, which appeared in both the insurance and reinsurance, was to be
given the same meaning in each of these contracts, namely the meaning
which the Supreme Court of Washington had ascribed to it.

58 The solution to the question on these appeals, and the reasons why
they should be allowed, seem to me to be found in these steps. (1) In order to
establish liability against a reinsurer, the reinsured has to establish that the
loss is within the risk assumed under the underlying insurance contract; and
that the relevant risk has been assumed under the reinsurance contract.
(2) Whether the relevant risk has been assumed under the reinsurance
contract is a question of construction of that contract. (3) In principle the
relevant terms in a proportional facultative reinsurance—and in particular
those relating to the risk—should be construed so as to be consistent with the
terms of the insurance contract on the basis that the normal commercial
intention is that they should be back-to-back. (4) Where the insurance
contract and the reinsurance contract are governed by different laws, it
remains a question of construction of each contract under its applicable law
as to what risk is assumed, and there is no special rule of the conflict of laws
which governs the consequences of any inconsistency. (5) Both the insurance
contract and the reinsurance contract were “losses occurring during” (or
“LOD?) policies (or “occurrence policies” as they are known in the United
States), which in English law means that an insurer (or reinsurer) is liable to
indemnify the insured (or reinsured) in respect of loss or damage which
occurs during the policy period. (6) There was not in 1977, when the
insurance contract and the reinsurance contract were concluded, any
identifiable system of law applicable to the insurance contract which could
have provided a basis for construing the contract of reinsurance in a manner
different from its ordinary meaning in the London insurance market.
(7) The effect of the decision of the Supreme Court of Washington is to
impose liability on Lexington under the contract of insurance for loss and
damage which occurred both before and after (as well as during) the policy
period in the reinsurance contract. (8) It is common ground that under
English law an insurer (or reinsurer) would not be liable for losses occurring
before and after the policy period. (9) Although normally any loss within the
coverage of the insurance will be within the coverage of the reinsurance,
there is no rule of construction, and no rule of law, that a reinsurer must
respond to every valid claim under the insurance irrespective of the terms
of the reinsurance. (10) The reinsurance contract cannot reasonably be
construed to mean that it would respond to any liability which “any court of
competent jurisdiction within the United States” (the phrase in the service of
suit clause) would impose on Lexington irrespective of the period of cover in
the reinsurance contract.

Insurance, reinsurance and the construction of contracts

59 It is elementary and obvious that a reinsurer cannot be held liable
unless the loss falls within the cover of the underlying insurance contract and
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within the cover created by the reinsurance: Hill v Mercantile and General
Reinsurance Co plc [1996] 1 WLR 1239, 1251, per Lord Mustill. It is
equally elementary that what falls within the cover of a contract of
reinsurance is a question of construction of that contract.

60 In the case of proportional facultative reinsurance the obvious
commercial intention is for the original insurer to reinsure part of its own
risk and for the reinsurer to accept that part of the risk, and it is therefore
equally obvious that the relevant terms in the reinsurance contract should be
construed so as to be consistent with the contract of insurance. This is
simply commercial common sense.  Consequently, in proportional
facultative reinsurance the starting point for the construction of the
reinsurance policy is that the scope and nature of the cover in the reinsurance
is co-extensive with the cover in the insurance. As Staughton L] said in
Youell v Bland Welch & Co Ltd [1992] 2 Lloyd’s Rep 127, 132:

“One can . . . readily assume that a reinsurance contract was intended
to cover the same risks on the same conditions as the original contract of
insurance, in the absence of some indication to the contrary.”

61 An early example of this principle is Joyce v Realm Marine Insurance
Co (1872) LR 7 QB 580. The insurance covered (inter alia) cargo from ports
in West Africa with outward cargo to be considered homeward interest 2.4
hours after the ship’s arrival at her first port of discharge. The reinsurance
was at and from West African ports “to commence from the loading of the
goods”. Goods shipped at Liverpool were lost 24 hours after the ship’s
arrival at the port of Cabenda. It was held by the Court of Queen’s Bench
that “loading” in the reinsurance applied to outward cargo from Liverpool
to West Africa which was left on board and considered as homeward cargo
under the insurance. The terms in the reinsurance in the light of the
insurance showed that

“what was meant between the parties was not the actual loading, but a
constructive loading, which was what the original underwriters had
agreed to treat as a loading on board for the purpose of the homeward
voyage”: at p 586, per Lush J.

62 More than a hundred years later Forsikringsaktieselskapet Vesta v
Butcher [1989] AC 852 and Groupama Navigation et Transports v
Catatumbo CA Seguros [2000] 2 Lloyd’s Rep 350 affirmed the continuing
significance of the principle. In the Vesta case [1989] AC 852, 895 Lord
Griffiths said:

“In the ordinary course of business reinsurance is referred to as ‘back-
to-back’ with the insurance, which means that the reinsurer agrees that if
the insurer is liable under the policy the reinsurer will accept liability to
pay whatever percentage of the claim he has agreed to reinsure.
A reinsurer could, of course, make a special contract with an insurer and
agree only to reinsure some of the risks covered by the policy of insurance,
leaving the insurer to bear the full cost of the other risks. Such a contract
would I believe be wholly exceptional, a departure from the normal
understanding of the back-to-back nature of reinsurance and would
require to be spelt out in clear terms. I doubt if there is any market for
such a reinsurance.”
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The effect of different governing laws

63 Where the potential conflict between the insurance contract and the
reinsurance arises from the fact that they are governed by different laws, the
question whether the conflict can be resolved remains a question of
construction. The solution cannot be found in any rules of the conflict of
laws.

64 An early example of such a conflict is St Paul Fire and Marine
Insurance Co v Morice (1906) 11 Com Cas 153. St Paul insured under a
United States policy a bull shipped from New York to Buenos Aires against
(inter alia) “all risks [of] mortality”. The bull was infected with foot and
mouth disease and slaughtered on board on arrival in Argentina pursuant to
Argentine law and regulations. A Lloyd’s policy of reinsurance (“subject to
the same terms . . . as original policy”) insured the bull against all risks
“including mortality.” The reinsured settled the claim under the United
States insurance policy and claimed on the English law reinsurance. The
policy was issued by a Minnesota insurance company, and referred to the
potential liability of the insurer under “the rules and customs of insurance in
Boston or New York.” The reinsured called expert evidence on United
States law, rather than the law of Minnesota, New York or Massachusetts,
presumably because this case was decided before the Supreme Court ruled in
Erie Railroad Co v Tompkins (1938) 304 US 64 that there was no federal
common law, or because there was no difference between the laws of those
states. The expert evidence was to the effect that under United States law the
reinsured was liable to pay the insured under the words “all risks of
mortality”. The reinsurers (represented by Mr Scrutton KC) argued that
mortality in both the insurance and the reinsurance meant death by such
things as accident, but not by intentional killing.

65 In an unreserved judgment, Kennedy J said 11 Com Cas 153, 163
that after hearing the expert evidence he did not think that there was any
strong reason for supposing that the words did include, as a matter of United
States law, slaughter of the kind in question. But if he were wrong in that, he
considered whether, as a matter of construction, the reinsurers were bound
to pay. On that point, he decided that the natural construction of the
reinsurance policy under English law was the same as the construction he
had given to the United States policy, namely that mortality did not include
death by the intentional act of the officials at Buenos Aires. If there had been
no grounds for rejecting the evidence of United States law (or, as it would
now be, the law of the state whose law governed the policy), it is likely that
the case would have been decided differently today, and it does not give
much support to the claimants’ case.

66 The Vesta case [1989] AC 852 and the Catatumbo case [2000]
2 Lloyd’s Rep 3 50 were cases where the insurance contracts and reinsurance
contracts contained, or incorporated, the same or similar language, but were
governed by different laws. In those cases the apparent conflict between the
insurance and the reinsurance arose, not from a difference in wording
between the policies, but from the different effect which identical or similar
wording had under the different laws governing the insurance and the
reinsurance. They were much easier cases than the present one. In each case
the reinsurers were taking the wholly unmeritorious point that they were
relieved from liability because the original insured (and not the reinsured)
had been guilty of a breach of a warranty. In each case the warranty was
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held to be a term of both the insurance and the reinsurance contracts. In
each case the breach was not, or was assumed not to have been, causative of
the loss. In each case the governing law of the insurance contract did not
afford a defence where the breach was non-causative.

67 In the Vesta case [1989] AC 852 the insurance was for loss or
damage to a fish farm in Norway. As in the present case, the reinsurance
policy was put in place before the original insurance was written. The
insurance and the reinsurance were broked as part of a package. London
underwriters and brokers had marketed insurance contracts for fish farms
across the world. They did not do so directly but made use of a local
insurance company to obtain the business. The brokers interested Vesta in
the business on the understanding that the brokers would be able to obtain
90% reinsurance of Vesta’s risk in the London market.

68 The contract of insurance contained the terms: “It is warranted that
a 24-hour watch be kept over the site . . . Failure to comply with any of the
warranties will render this policy null and void.” The reinsurance policy
form was Form ].1, and the slip annexed the original insurance terms. The
litigation was conducted on the basis that the warranty in the insurance
contract was also a term of the reinsurance. Hobhouse ] [1986] 2 All
ER 488, 496—497 refused the brokers (who were being sued by Vesta for
failure to obtain an effective reinsurance) leave to amend so as to plead that
the 24-hour watch clause was not a term of the reinsurance. Lord
Templeman (with whom Lord Bridge of Harwich and Lord Ackner agreed)
treated Form J.1 as emphasising that the two policies were on the same terms
[1989] AC 852, 891, and Lord Lowry (with whom Lord Bridge and Lord
Ackner also agreed) approved Hobhouse J’s statement to the same effect,
at p 9or. Lord Griffiths expressed doubts (which I have to say have
considerable force) about whether the effect of Form J.1 was to incorporate
the warranty in the reinsurance, at p 896. The insurance contract was
governed by Norwegian law, and the reinsurance contract was held by the
Court of Appeal to be governed by English law (and there was no appeal on
that point to this House).

69 In the Catatumbo case [2000] 2 Lloyd’s Rep 3 50 the insurance gave
hull and machinery cover for a fleet of vessels. There was a warranty as to
maintenance of existing class in the insurance contract (“guarantee of
maintenance of existing class”) which had been incorporated in the
reinsurance contract in similar but not identical terms (“Warranted existing
class maintained”). The insurance policy had been issued in Spanish by a
Venezuelan insurance company to a Venezuelan insured providing for
jurisdiction of a Venezuelan court if the parties did not agree to arbitration.
It was accepted that it was governed by Venezuelan law. It was common
ground that the reinsurance contract was governed by English law.

70 In the Vesta case [1989] AC 852 the express term that failure to
comply with the warranties rendered the policy null and void was ineffective
under Norwegian law if the breach was non-causative, whereas a similar
term in the reinsurance would be valid under English law. In the Catatumbo
case [2000] 2 Lloyd’s Rep 350 breach of warranty affected the insurance
cover under Venezuelan law only if it were causative, while English law
(Marine Insurance Act 1906, sections 33(3), 34(2)) discharged an insurer
from the date of the breach irrespective of whether it had been remedied
before the loss.
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1 In both cases the reinsurers failed because the reinsurance was held
to have the same effect as the insurance. In the Vesta case [1989] AC 852 the
speeches of both Lord Templeman and Lord Lowry commanded a majority.
They were agreed that the question was one of construction of the
reinsurance contract. Lord Templeman’s conclusion was founded on his
view that

“The effect of a warranty in the reinsurance policy is governed by the
effect of the warranty in the insurance policy because the reinsurance
policy is a contract by the underwriters to indemnify Vesta against
liability under the insurance policy”: p 892.

For Lord Lowry, the main point was that the relevant words in the
reinsurance contract (“failure to comply”) had the same meaning and effect
as they had in the Norwegian insurance contract.

72 In the Catatumbo case [2000] 2 Lloyd’s Rep 3 50 it was held that the
parties to the reinsurance contract must be taken to have intended that the
incorporation in the reinsurance contract of terms in the original insurance
retained the same significance which they had in the original insurance. It
was a question of construction, against the background that “reinsurers
conducting international business must be taken to have intended that the
warranties in the two contracts will have the same effect” (para 20, per
Tuckey L]) and that the “reinsurance is . . . a contract which in terms relates
to and must be read in conjunction with the terms of the original insurance”:
para 26, per Mance L].

73 Tuckey L] rightly emphasised, at para 2o0:

“reinsurers conducting international business must be taken to have
intended that the warranties in the two contracts will have the same
effect. They will be aware that the laws of some countries give more
restrictive effect to warranties than English law, but that is a risk they
must be taken to have assumed by writing international business. They
will be protected to the same extent as the insurer.”

Mance L] warned, at para 3o, against a narrow English law-centred
approach:

“The . . . submission that the warranty of existing class maintained in
the reinsurance retains a stubbornly domestic English signiﬁcance,
trumping any limited significance of such a warranty included in the
original and also incorporated by reference into the reinsurance is, to my
mind, both commercially and legally unattractive.”

The period of cover

74 In English law, where an insurance or reinsurance contract provides
cover for loss or damage to property on an occurrence basis, the insurer (or
reinsurer) is liable to indemnify the insured (or reinsured) in respect of loss
and damage which occurs within the period of cover but will not be liable to
indemnify the insured (or reinsured) in respect of loss and damage which
occurs either before inception or after expiry of the risk. As Lord Campbell
CJ said in Knight v Faith (1850) 15 QB 649, 667: “the principle of insurance
law [is] that the insurer is liable for a loss actually sustained from a peril
insured against during the continuance of the risk.” An early example of a
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“losses occurring during” insurance policy is In re London Marine
Insurance Association (1869) LR 8 Eq 176 (Sir William James V-C).
I accept that there may be scope for considerable argument as to what
would constitute loss or damage within the policy period: cf Bolton
Metropolitan Borough Council v Municipal Mutual Insurance Ltd [2006]
1 WLR 1492 (mesothelioma in the context of “loss or damage [which]
occurs during the currency of the policy”).

75 In the present case the contract of insurance is described as a “Special
floater policy” and is expressed to have been issued by Lexington to Alcoa on
22 August 1977. The printed section (or “policy jacket”) has a section for
“From the . ..dayof ... 19... Tothe...dayof 19 ... beginning and
ending at noon (standard time at the place of issuance of this policy)” and
the dates 1 July 1977 to 1 July 1980 have been added. The rest of the jacket
contains standard conditions. The Supreme Court of Washington set out the
history of the cover: Aluminum Co of America v Aetna Casualty & Surety
Co (2000) 998 P 2d 856, 863. The lengthy tailor-made terms were prepared
by Alcoa’s internal insurance department and its brokers. Large firms of
brokers shopped the terms to various insurers. The insurers responded with
price quotations, and upon placement of coverage, the insurers sent the
policy jackets with standard policy language to the brokers for inclusion in
the policies to be added.

76 The reinsurance contract (which was put in place while the
insurance policy was being marketed) covered “All risks of physical loss or
damage” and provided cover in respect of loss and damage occurring
between 1 July 1977 and 1 July 1980 (“Period: 36 months at 1.7.77”).
Consequently this was reinsurance on the “loss occurring” basis, under
which a reinsurer is obliged to pay its share of the loss suffered by the
reinsured, if it occurred during the period when the reinsurance contract was
in force: Balfour v Beaumont [1984] 1 Lloyd’s Rep 272, 274, per
Donaldson MR; Youell v Bland Welch & Co Litd [1992] 2 Lloyd’s Rep 127,
131, per Staughton L].

77 A case in which there was a mismatch between the periods of cover
in the insurance contracts and the reinsurance contracts was Municipal
Mutual Insurance Lid v Sea Insurance Co Litd [1998] Lloyd’s Rep IR 421,
where it was held that the reinsurance did not have to respond to the
insurance because the vandalism for which the plaintiff insurers had had to
indemnify the Port of Sunderland had occurred outside the policy period in
the reinsurance. The importance of the period of cover was rightly
emphasised by Hobhouse L], at pp 43 5-436:

“It is wrong in principle to distort or disregard the terms of the
reinsurance contracts in order to make them fit in with what may be a
different position under the original cover . . . When the relevant cover is
placed on a time basis, the stated period of time is fundamental and must
be given effect to. It is for that period of risk that the premium payable is
assessed. This is so whether the cover is defined as in the present case by
reference to when the physical loss or damage occurred, or by reference to
when a liability was incurred or a claim made. Contracts of insurance
(including reinsurance) are or can be sophisticated instruments
containing a wide variety of provisions, but the definition of the period of
cover is basic and clear. It provides a temporal limit to the cover and does
not provide cover outside that period; the insurer is not then ‘on risk’.”



215
[2010] 1 AC Wasa International Ltd v Lexington Insurance Co (HL(E))
Lord Collins of Mapesbury

The decision of the Supreme Court of Washington

78 In summary, what was decided by the Supreme Court of Washington
(Aluminum Co of America v Aetna Casualty & Surety Co 998 P 2d 856) was
that under Pennsylvania law (which Judge Learned had found applicable) all
insurers were jointly and severally liable for all losses which flowed from the
property damage even if the damage occurred before (or after) inception,
because the policies were not limited as to time. The decision of the Supreme
Court of Washington has to be read in the context of the development of the
law in the United States on the liability of successive insurers on policies
covering liability for asbestos-related claims and for environmental claims.

The context: joint and several liability or allocation pro rata

79 The central decision in the development of the law in the United
States is Keene Corpn v Insurance Co of North America (1981) 667 F 2d
1034; cert den (1982) 455 US 1007. The Court of Appeals for the District of
Columbia Circuit decided that, in asbestos-related claims, coverage under
insurance policies was triggered by any one of: manifestation of disease,
inhalation exposure, and exposure in residence (ie the subsequent
development of the disease). The Court of Appeals then went on to consider
the extent of coverage, and held that each insurer was liable to indemnify
Keene in full (and not merely pro rata) for the whole of the damages for
which it was liable to the plaintiffs in the underlying actions (more than
6,000 actions were pending). The policies typically provided that the insurer
would “pay on behalf of the insured all sums which the insured shall become
legally obligated to pay as damages because of bodily injury . . . to which
this insurance applies, caused by an occurrence . ..” “Occurrence” was
defined as “an accident, including injurious exposure to conditions, which
results, during the policy period, in bodily injury. . .”

80 The Court of Appeals took the view that Keene did not expect, nor
should it have expected, that its security was undermined by the existence of
prior periods in which it was uninsured, and in which no known or
knowable injury occurred. If an insurer were obliged to pay only on a pro
rata basis, those reasonable expectations would be violated. There was
nothing in the policies which provided for a reduction of the insurer’s
liability if an injury occurred only in part during a policy period. The court
interpreted the policies to cover Keene’s entire liability if an injury occurred
only in part during a policy period. For an insurer to be only partially liable
for an injury which occurred, in part, during its policy period would deprive
Keene of insurance coverage for which it paid.

81 Shortly before the decision in Keene Corpn v Insurance Co of North
America the Court of Appeals for the Sixth Circuit had held that the insurers
were liable pro rata to the periods of coverage (with the insured being
treated as a self-insurer for years when it was not covered): Insurance Co of
North America v Forty-Eight Insulations Inc (1980) 633 F 2d 1212; cert den
(1981) 454 US 1109.

82 These two approaches have spawned an enormous number of
decisions in asbestos-related claims and in environmental claims, many of
which are discussed or referred to in Holmes (ed), Appleman on Insurance,
2nd ed (2003), ch 145, and in Ostrager & Newman, Handbook on
Insurance Coverage Disputes, 13th ed (2006), ch 9 (who point out, at p 618,
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that the joint and several liability approach has been used more frequently in
personal injury cases than in property damage).

83 The position as it was in 2008 was reviewed by the Court of Appeals
for the First Circuit in Boston Gas Co v Century Indemnity Co (2008)
529 F 3d 8. In cases such as the present a federal court must apply the law of
the state in which it sits. The Massachusetts courts had not yet resolved the
allocation question as a matter of law, at the highest level, although the joint
and several liability approach had been adopted by lower courts: see
Rubenstein v Royal Insurance Co of America (1998) 694 NE 2d 381, affd on
other grounds (1999) 708 NE 2d 639; Peabody Essex Museum, Inc v United
States Fire Insurance Co (2009 WL 901869) (unreported) 31 March 2009.
Consequently, the Circuit Court of Appeals certified the question for
decision by the Massachusetts Supreme Judicial Court. In so doing the
Circuit Court of Appeals noted, 529 F 3d 8, 1314, that a “growing plurality
have adopted some form of pro rata allocation but a significant number of
courts impose joint and several allocation”. The Court of Appeals said
529 F3d 8, 14:

“Nor do policy arguments line up solely behind one solution. At first
blush it may seem illogical to hold a single insurer, who may have only
covered the insured for a single year, fully liable for the costs of
environmental damage that may have accrued over the course of a
century. But that insurer can seek contribution from other insurers ‘on
the risk’ during the contamination period . . . And the alternative may
force the insured to sue numerous companies in one suit, if this is possible
at all, to avoid inconsistencies. Either method forces courts to indulge in a
probable fiction as to when the event triggering coverage occurred. The
pro rata method assumes an ongoing occurrence causing stable amounts
of damage over time; the joint and several method pretends, even less
plausibly, that a single occurrence caused all the damage, and allows the
insured effectively to choose the year in which that happened. Both are
crude approximations made under conditions of uncertainty.”

84 Pennsylvania is among those states which apply the decision in the
Keene case 667 F 2d 1034. In JH France Refractories Co v Allstate
Insurance Co (1993) 534 Pa 29, which was also an asbestos-related claim,
the Supreme Court of Pennsylvania rejected the insurers’ contention that
they should share the obligation to indemnify on a pro rata basis
apportioned on the amount of time each policy was in effect. That was
inconsistent with the terms of the policies which were similar to (but not
identical with) the terms in the policies in the Keene decision. Each insurer
obliged itself to pay on behalf of the insured “all sums” which the insured
would become legally obliged to pay as damages, and the definition of
“occurrence” (which had no specific reference to the policy period) was
inconsistent with a pro rata allocation. In addition, there was no medical
evidence to substantiate the assumption that the progression of asbestos
related disease was linear.

85 The states in which there were Alcoa sites which were the subject of
the clean-up requirements do not adopt a uniform approach to the coverage
question. There were relevant Alcoa sites in the Washington litigation in
states which, according to the textbooks referred to above and the decision
of the Court of Appeals for the First Circuit in Boston Gas Co v Century



217
[2010] 1 AC Wasa International Ltd v Lexington Insurance Co (HL(E))
Lord Collins of Mapesbury

Indemnity Co 529 F 3d 8, have adopted pro rata allocation and rejected the
joint and several allocation method: they include New York, California and
Illinois: Stonewall Insurance Co v City of Palos Verdes Estates (1996) 54 Cal
Rptr 2d 176; Outboard Marine Corpn v Liberty Mutual Insurance Co
(1996) 670 NE 2d 740; Consolidated Edison Co of New York Inc v Allstate
Insurance Co (2002) 774 NE 2d 687. Those states in which the Alcoa sites in
the litigation were situated and which had followed the Keene case 667 F 2d
1034, apart from Pennsylvania and Washington, included Indiana and Ohio:
Allstate Insurance Co v Dana Corpn (2001) 759 NE 2d 1049; Goodyear Tire
& Rubber Co v Aetna Casualty & Sur Co (2002) 769 NE 2d 83 5.

The decision of the Supreme Court of Washington

86 It is clear that the effect of the decision of the Supreme Court of
Washington was to make Lexington liable for loss and damage which
occurred both before and after inception (and indeed after expiry). I cannot
accept Lexington’s argument (written case in both appeals, para 4) that the
Supreme Court did not hold Lexington liable for losses arising from damage
occurring outside the period of the original insurance, and that the Supreme
Court was simply addressing the question of what insured damage had
occurred during the period. Lexington rightly accepted in the statement of
facts and issues on these appeals (paras 8, to-11) that (a) it had been
determined at the trial before Judge Learned that the pollution and
contamination damage in respect of the clean-up costs for which Alcoa
sought indemnity had occurred in the period between 1942 and 1986; (b) the
Supreme Court had decided that the policy language covered any physical
loss or damage manifesting itself during the time the policy was in force,
including pollution damage starting before the policy inception; and
(c) Lexington had settled with Alcoa on the basis that it was not possible to
limit Lexington’s liability to the cost of remedying that part of the damage
which could be said to have occurred within the three-year period of cover.

87 Judge Learned had decided that there was a basis in law for
allocating to each separate policy year the costs relating to the property
damage which occurred during that policy year. Although environmental
contamination was not a purely linear process, the use of an average was
reasonable. The reasoning of the Supreme Court of Washington reversing
the decision of Judge Learned on the allocation issue was as follows:
(a) there had been pollution damage to all three test sites occurring during
the entire time the policies were in effect; (b) pollution damage had occurred
to portions of the sites prior to the inception of insurance coverage;
(c) because the pollution damage occurred both before and during the policy
periods the question arose as to how to attribute the remediation costs of the
pollution damage; (d) in allocating the pollution damage on a pro rata yearly
basis, Judge Learned had not made a close examination of the applicable
policy language.

88 The insuring clause in the Alcoa policy was:

“Perils insured: This policy insures against all physical loss of, or

damage to, the insured property as well as the interruption of business,
except as hereinafter excluded or amended.”

The Supreme Court held that the language was very broad and contained no
limitation as to time of the physical loss or damage to property, and there
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was no exclusion in the policy for physical loss or damage that might have
begun spreadmg before the policy inception. The policy definition of

“occurrence” compelled a broad reading of the policy. The Supreme Court
concluded, at p 883:

“It seems clear from the policy language that any phy51ca1 loss or
damage manifesting itself during the time a . . . policy was in effect was
covered by the policy, including pollution damage starting before the
policy inception.”

89 This was not a decision that losses occurring during the policy period
encompassed liability or losses flowing from damage which occurred during
that period. It was a decision that, provided that there was some damage in
the policy period, the insured had a right to an indemnity for liability flowing
from damage whenever it occurred.

The relevance of the governing law

90 It is accepted that the contract of reinsurance is impliedly governed
by English law. It is in English form and was broked and issued in the
English market. The insurance contract was concluded in 1977, and
determination of its proper law depended on common law principles, as it
still does: see article 17 of the Rome Convention on the law applicable to
contractual obligations (1980) (O] 1980 L266, p 1), providing that the
Convention applies only to contracts entered into after it becomes in force
with regard to a contracting state, which was 1 April 1991 for the United
Kingdom. The general rule was that, in the absence of an express choice, an
intention with regard to the law to govern the contract could be inferred
from the terms and nature of the contract and from the general
circumstances of the case. When the intention was not expressed and could
not be inferred from the circumstances, the contract was governed by the
system of law with which the contract had its closest and most real
connection: Whitworth Street Estates (Manchester) Lid v James Miller and
Partners Ltd [1970] AC 583; Cie Tunisienne de Navigation SA v Cie
d’Armement Maritime SA [1971] AC 572; Amin Rasheed Shipping Corpn v
Kuwait Insurance Co [1984] AC 50. The law so identified would have
governed questions of construction.

91 Longmore L] [2008] Bus LR 1029, para 28 thought that, if in 1977
the question of what law governed the insurance contract had been asked,
the answer would have been that Pennsylvania law had the closest and most
real connection with the insurance contract: . For reasons on which I shall
elaborate I do not consider that the question what law, by English conflict of
laws rules, governed the insurance contract is a relevant question, but in any
event there is reason to doubt Longmore LJ’s conclusion on this point. So
far as insurance contracts in particular are concerned, in England the
prevailing view in 1977 was reflected in Dicey ¢& Morris, Conflict of Laws,
9th ed (1973), rule 159, which had first been formulated in the 8th edition
(1967), in succession to a similar rule in previous editions limited to
contracts of marine insurance. By rule 159(2):

“If an intention to choose the proper law has not been expressed in the
insurance policy and cannot be inferred from circumstances, and if there
is nothing to show that the contract is more closely connected with
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another system of law, the contract is governed by the law of the country
in which the insurer carries on his business, and, if he carries on his
business in two or more countries, by the law of the country in which his
head office is situated.”

92 Consequently if an English lawyer had been asked in 1977 to advise
on what law governed the underlying insurance contract according to the
rules of the English conflict of laws, it is likely that the following questions
would have been addressed. The first question would have been whether the
provision in the service of suit clause that “all matters arising hereunder shall
be determined in accordance with the law and practice” of the court in the
United States chosen by the insured for suit was an express choice of law.
The answer to that would have been in the negative, because the proper law
had to be capable of determination when the contract was entered into:
Dubai Electricity Co v Islamic Republic of Iran Shipping Lines (The Iran
Vojdan) [1984] 2 Lloyd’s Rep 380.

93 The second question would have been whether a choice of law could
be inferred from the circumstances. It is not easy in the present case to find a
basis for any such inference. The third question would have been with what
system of law the policy had the closest and most real connection. It is likely
that this would have been the law of Massachusetts where the policy was
broked and issued under cover of Lexington’s standard policy form, and
where Lexington had its head office. As I have said, it appears from Boston
Gas Co v Century Indemnity Co 529 F 3d 8 that the approach in
Massachusetts law to the joint and several approach to insurers’ liability for
damage occurring both within and without the period of cover is not finally
settled. There might have been a case for Pennsylvania law on the basis that
the bulk of the policy terms originated from Alcoa’s head office and were
being broked across the United States. But I doubt whether the mere fact
that Alcoa was incorporated and had its centre of business in Pennsylvania
would have been a basis for concluding (as Longmore L] did, [2008] Bus
LR 1029, para 28) that Pennsylvania law had the closest and most real
connection with the insurance contract.

94 But the question of what law governed the insurance contract by the
English rules of the conflict of laws is not the relevant question. The issue is
one of construction of the reinsurance contract. In order to apply the
underlying principle that the effect of terms in a reinsurance contract
governed by English law should where possible be interpreted to be in
accordance with the effect of the terms of the insurance contract governed by
foreign law, the relevant foreign law is not the law which by English conflict
of laws rules would have governed the contract, but the law which the
parties would have had in reasonable contemplation when the contracts
were entered into. In the normal case such as the Vesta case [1989] AC 852
there would be no difference between the approaches, but in this case the
effect of the service of suit clause was that litigation could take place
anywhere in the United States.

95 On a narrower view of the case (similar to that in the Vesta case) the
relevant question would have been: what law would the parties have
expected would be applied by a court in the United States had Alcoa taken
advantage of the service of suit clause, and in particular would the parties to
the reinsurance contract have reasonably had in mind that what losses were
recoverable under the insurance contract would be determined ultimately by
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the law of Pennsylvania? That would be a question for a United States
lawyer. I would regard the possibility that a coverage dispute might have
arisen in one of the countries outside the United States for which coverage
was obtained as purely theoretical. Consequently I leave out of account the
possibility, canvassed by the claimants, that since the service of suit clause
was not an exclusive jurisdiction clause, the action by Alcoa against
Lexington might have been brought outside the United States, where some of
the sites were situated, and where wholly different principles of the conflict
of laws may have applied.

96 But the fact that T accept that this is a relevant question does not
mean that I accept Lexington’s answer. In effect Lexington says that if
Lexington and the reinsurers had asked for advice in 1977 as to what law
would be applied by a United States court to the construction of the Alcoa
insurance policy the answer would likely to have been the law of
Pennsylvania. There was no expert evidence on this point before Simon ],
but to test whether it is realistic it is necessary to look closely at the reasoning
of Judge Learned in her decision that Pennsylvania law applied to the
coverage issues.

97 It is clear that Judge Learned was applying in its entirety the
approach of the American Law Institute, Restatement of the Law, Conflict
of Laws, 2d (1969) (“the Restatement Second”) to choice of law in contracts
(and not simply the provision relating to insurance). Although she did not
mention it expressly, it is plain from her reasoning that the starting point for
Judge Learned was section 188(1) of the Restatement Second, which is the
basic rule about choice of law in contracts. It provides:

“The rights and duties of the parties with respect to an issue in contract
are determined by the local law of the state which, with respect to that
issue, has the most significant relationship to the transaction and the
parties under the principles stated in section 6.”

98 Section 188(2) goes on to state that, in the absence of an effective
choice of law by the parties, the contacts to be taken into account in applying
the principles of section 6 to determine the law applicable to an issue
include: (a) the place of contracting, (b) the place of negotiation of the
contract, (c¢) the place of performance, (d) the location of the subject matter
of the contract, and (e) the domicile, residence, nationality, place of
incorporation and place of business of the parties. Those contacts are to be
evaluated according to their relative importance with respect to the
particular issue. Section 6(2) indicates the factors relevant to the choice of
the applicable rule of law, which include the relevant policies of the forum,
the relevant policies of other interested states and the relative interests of
those states in the determination of the particular issue, the protection
of justified expectations, the basic policies underlying the particular field
of law, certainty, predictability and uniformity of result and ease in the
determination and application of the law to be applied.

99 The reference in section 6(2)(c) to the “determination of the
particular issue” is a fundamental part of the approach of the Restatement
Second. The claimants argued that this necessarily means that the governing
law can only be determined at the date of litigation rather than the date of
contract, and drew the conclusion that it would have been impossible in
1977 to predict what law would have applied to the insurance contract.
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This submission was erroneous. What the approach of the Restatement
Second entails is that, by contrast with the English approach at common law,
different laws may be applied to different issues. It could plainly have been
predicted in 1977 that a coverage issue might arise, and that it might have
been necessary to determine what law applied to it.

100 The service of suit clause provided:

“In the event of the failure of this company to pay any amount claimed
to be due hereunder, this company, at the request of the insured, will
submit to the jurisdiction of any court of competent jurisdiction within
the United States and will comply with all requirements necessary to give
such court jurisdiction and all matters arising hereunder shall be
determined in accordance with the law and practice of such court.”

1ot The first question was whether there was an express choice of law.
Judge Learned rejected the argument that the reference to matters being
“determined in accordance with the law and practice of such court” was a
choice of law. The context addressed the venue of litigation and reflected the
willingness of the defendants to submit to the jurisdiction and binding
judgments of courts in the United States; and the reference to the law of the
court did not distinguish between substantive law or the whole of its law
including its choice of law rules. To construe the clause as a choice of law
clause would allow a plaintiff to forum shop within the United States for
substantive law favourable to it. The judge then went on to consider which
system of law had the “most significant relationship” between the parties
and the involved states. She rejected the choice of Washington law as the law
of the forum: (a) Washington did not have the most significant contacts;
(b) the fact that a plurality of the sites included in the litigation was in
Washington was not particularly significant, since Washington did not have
a plurality of the sites covered by the policies, nor of sites potentially subject
to the type of claims involved, and even as to the sites included in the
litigation the Washington sites had significantly less money at stake than
sites in other states; (c) Washington had no public interest at stake in the law
suit which was greater than any other state, since each state presumably had
a similar interest in and concern about the clean-up of toxic materials within
its borders.

102 She did not apply section 193 of the Restatement Second, which
points the court in insurance contracts to the law of the location of the
insured risk, because a special problem was presented by multiple risk
policies which insured against risks located in several states. In particular,
the same wording in the policies might be subject to many potentially
different meanings from state to state. Her conclusion was that the law of
Pennsylvania governed. Although it was not the place of contracting it had
more contacts regarding the contract formation than any other state. It was
the one state with a common connection between all the sites and all the
defendants. It was the headquarters of Alcoa, and the insurance placement
originated at the headquarters level rather than at the site level. In most
cases insurance was co-ordinated through the Pennsylvania broker or other
brokers and not between Alcoa and an insurer in another state. The
coverage scheme was comprehensive, and multilayered. The place of
signature of the contract, or domicile or headquarters of the various
defendants, were of less significance than those associated with
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Pennsylvania. The meaningful centre of gravity for contract formation was
Pennsylvania for most, if not all, of the contracts.

103 The approach by Judge Learned to the choice of law issue is, if
I may so with respect, very clear and wholly understandable in the context of
the litigation which she had to manage. It is, of course, quite different from
the English approach, but it is entirely consistent with the approach in those
states which apply the Restatement Second: see e g Certain Underwriters at
Lloyd’s, London v Foster Wheeler Corpn (2007) 822 NYS 2d 30.

104 Judge Learned was considering what law to apply for the purposes
of contract interpretation to all claims involving coverage, with some 7o
insurers, hundreds of policies and 58 sites, of which 43 were in the United
States and 15 were outside the United States. The judge regarded herself as
determining that Pennsylvania law applied as a general rule, but she said that
if specific or unique issues arose regarding one or more defendants or one or
more sites, which raised significant considerations which overrode the
general rule, they could be brought to the court’s attention.

105 Although there was no expert evidence on United States law, it is
doubtful whether Lexington was right to say (case, para 17(3)) that there is
no reason to believe that the choice of law would have been any different
depending on the state in which Alcoa had chosen to sue. According to a
leading authority in the United States, of the states in which the sites
were situated, in 1977 the following states continued to apply the
lex loci contractus: Florida, Tennessee, and Pennsylvania: Symeonides,
The American Choice-of-Law Revolution in the Courts: Past, Present and
Future (2006), pp 45-47. Pennsylvania courts have applied the contracts
sections of the Restatement Second since 1983: Guy v Liederbach (1983)
459 A 2d 744 (a case involving third party beneficiaries under a will, but
applied in many other contract cases).

No identifiable system of law

106 Longmore L] in the Court of Appeal [2008] Bus LR 1029, para 21,
identified the question being “whether [the] same period of cover should
receive the same interpretation in both the original insurance and the
reinsurance” or whether “the same or equivalent wording in each of the
contracts should . . . be given the same construction” (at para 24, and also
paras 25 and 33).

107 Iconsider that it is fanciful to suppose that in 1977 the hypothetical
American lawyer asked to advise on what law governed the contract of
insurance, and what law would govern questions of coverage, would have
concluded that Pennsylvania law would have applied. To have reached that
conclusion the lawyer would have had to advise or assume that (a) there
would be claims based on damage to several sites being litigated together;
(b) plaintiffs in the environmental litigation would be most likely to sue in a
state which applied the principles in the Restatement Second; and (c) the
courts of that state would apply those principles to conclude that the law
which applied to the issues would be the law of Pennsylvania.

108 In my judgment, in complete contrast to the Vesta case [1989]
AC 852 and the Catatumbo case [2000] 2 Lloyd’s Rep 350, in the present
case there was in 1977, when the insurance contract and the reinsurance
contract were concluded, no identifiable system of law applicable to the
insurance contract which could have provided a basis for construing the
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contract of reinsurance in a manner different from its ordinary meaning in
the London insurance market. In each of those cases, the substance of the
foreign law as to the consequences of a non-causative breach of warranty
could be ascertained at the outset, if necessary by recourse to a relevant
Norwegian (or Venezuelan) legal source: the Vesta case [1989] AC 852,911,
per Lord Lowry.

109 This is not a case involving the scope of liability. Nor is it a
case about the interpretation of the policy period. I entlrely accept
Longmore L]’s example [2008] Bus LR 1029, para 20, of the case in which a
loss occurred within the policy period in United States time, but outside the
policy period in GMT. That would be a case of interpreting the reference to
the date and time in the reinsurance policy to conform with the insurance.
But this is a case in which the Washington court held in substance (in
common with the courts in those states which impose joint and several
liability) that the original insurance contained no relevant time limitation.
In 1977 the United States courts had not developed the theory of joint and
several liability for all damage, even that occurring outside the policy period.

110 It is elementary that an insurer under the original insurance takes
the risk of changes in the law. The insurer cannot escape liability by saying
that the liability of the insured has been increased by judicial decisions
extendlng the scope of the insured’s duty. Nor, correspondingly, can the
reinsurer be heard to say that it rated the risk by reference to the then current
scope of the original insured’s duty, or by the scope of the insurer’s duty
to indemnify the original insured, provided that the risk is within the
reinsurance.

111 In the present case, however, there is no principled basis for
treating the scope of the three-year reinsurance as the same as the insurance,
which has been interpreted under the law of Pennsylvania not to contain any
“limitation as to time of the physical loss or damage to property”: 998 P 2d
856, 883. If Lexington were right, some very uncommercial consequences
would flow if the reinsurers had agreed to accept only two years of the risk,
rather than the three years of the underlying risk accepted by Lexington,
leaving Lexington to reinsure the third year of cover elsewhere; or if the
London market had elected to reinsure Lexington by way of three separate
one-year policies (as in Municipal Mutual Insurance Ltd v Sea Insurance Co
Ltd [1998] Lloyd’s Rep IR 421). The periods of cover under the insurance
and reinsurances would not be back-to-back. But Lexington would still be
maintaining that, in the light of the decision of the Washington Supreme
Court, if any damage occurred within any relevant policy period, of any
duration, the relevant reinsurer would be liable for all of the damage,
including damage occurring before inception or after expiry. That seems to
me to be wholly uncommercial and outside any reasonable commercial
expectation of either party.

112 That applies also to the wider way in which Lexington would
support the decision of the Court of Appeal, namely that any loss within the
coverage of the insurance is also within the loss of the reinsurance, and a loss
is within the loss of the insurance if so held by a court of competent
jurisdiction, or if it is the subject of a settlement which cannot be impugned.
The case for Lexington is not assisted by those authorities which decide that
the reinsurer cannot go behind a determination of the reinsured’s liability
under the contract of insurance to the original insured, whether it is by way
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of settlement under a follow settlements clause or by the decision of a court
of competent jurisdiction: Insurance Co of Africa v Scor (UK) Reinsurance
Co Lid [1985] 1 Lloyd’s Rep 312, 330, per Robert Goft L]; Commercial
Union Assurance Co v NRG Victory Reinsurance Ltd [1998] 2 Lloyd’s Rep
600, 610-611, per Potter L]. The reason is that a reinsurer will only be
bound to follow its reinsured’s settlement and indemnify the reinsured
provided that the claim recognised by them falls within the risks covered by
the policy of reinsurance as a matter of law: Insurance Co of Africa v Scor
(UK) Reinsurance Co Litd [1985] 1 Lloyd’s Rep 312, 330, per Robert
Goff LJ. This is because the reinsurer cannot be held liable unless the loss
falls within the cover created by the reinsurance: Hill v Mercantile and
General Reinsurance Co plc [1996] 1 WLR 1239, 1251, per Lord Mustill.
Consequently the question remains the same: what is the effect of the policy
period in the reinsurance?

113 This conclusion is unaffected by the suggestion by Sedley L] in the
Court of Appeal [2008] Bus LR 1029, para 50, that if the contract of
reinsurance were treated as liability insurance then it would be easier to find
that it should respond when the insurer was held to be liable by a court of
competent jurisdiction in circumstances where the reinsurer did not believe
itself to be liable. For historical reasons the subject matter of reinsurance is
treated as being the same as that of the original insurance. Lord Hoffmann
said in Charter Reinsurance Co Ltd v Fagan [1997] AC 313, 392:

“Contracts of reinsurance were unlawful until 1864. Such a contract
[of reinsurance] is not an insurance of the primary insurer’s potential
liability or disbursement. It is an independent contract between reinsured
and reinsurer in which the subject matter of the insurance is the same as
that of the primary insurance, that is to say, the risk to the ship or goods
or whatever might be insured. The difference lies in the nature of the
insurable interest, which in the case of the primary insurer, arises from his
liability under the original policy . . .”

114 All parties to these appeals are agreed that in legal theory
reinsurance is not liability insurance, and that in any event it would make no
difference to the disposition of these appeals if it were. There is much to be
said for the view that in commercial reality reinsurance is liability insurance
which provides cover for the reinsured in the event that the reinsured is liable
to pay the original insured. The use of liability insurance language correctly
emphasises the true commercial nature of reinsurance. Thus in the Vesta
case [1989] AC 852, 892 Lord Templeman said:

“By the reinsurance policy, the underwriters promised that if Vesta
became liable for a loss under the insurance policy, then the underwriters
would make good 90% of the loss. Vesta became liable for a loss under
the insurance policy and the underwriters must perform and observe their
promise in the reinsurance policy.”

115 But the regulatory implications of departing from orthodox legal
theory are considerable: see Giirses and Merkin, “Facultative reinsurance
and the full reinsurance clause” [2008] LMCLQ 366, 370—-371. It would be
unwise for there to be judicial reconsideration of the question, in the context
of litigation between parties who have no interest in the wider consequences,
without being fully informed of those consequences, if necessary by
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submissions from such bodies as Lloyd’s, the Association of British Insurers,
or the British Insurance Law Association.

116 Iwould also accept that it would almost invariably be the case that
losses for which the insurer has indemnified the original insured would be
within the reinsurance even if the losses are payable under a foreign law or a
foreign judicial decision which takes a view different from English law of
what losses are recoverable. The presumption that the liability under a
proportional facultative reinsurance is co-extensive with the insurance
should be a strong one because (as I have said) the essence of the bargain is
that the reinsurer takes a proportion of the premium in return for a share of
the risk. But this is an unusual case in which the express (and entirely usual)
terms of the reinsurance are clear. This is not a case where the reinsurers are
relying on a technicality to avoid payment. At the beginning and end of
these appeals remains the question whether the provision for the policy
period in the reinsurance is to be given the effect it has under English law, or
whether the parties must be taken to have meant that the reinsurance was to
respond to all claims irrespective of when the damage occurred and
irrespective of the period to which the losses related. There is, in my
judgment, no principled basis for a conclusion in the latter sense.

117 For the sake of completeness I will mention that I derive no
assistance from the contractual provision in the slip that the form of policy
was to be J.1 or NMA 1779. It was common ground that neither became a
contractual document. Form J.1 adds nothing material for present purposes
to the Full Reinsurance Clause No 1, which was incorporated. Neither can
affect the interpretation of the policy period. Nor do I consider that the
references in the slip to “as original” have any bearing on the meaning of the
policy period. Without expert evidence it is now too late to take account of
the very interesting points made by Weir, “A matter of Forms and substance”
[2009] LMCLQ 210, in support of the view that NMA 1779 must have been
used. But I do not consider that the references in Form 1779 to loss “during
the period as specified” or loss “during the continuance of this policy” add
anything to the reference to the period in the slip.

118 I would therefore allow the appeals. I have had the benefit of
reading in draft the opinion of Lord Mance, and agree with his reasoning
also. On my view of the appeals, the retention issue does not arise. If it had
arisen, I would have dismissed the appeals on that issue for substantially the
same reasons as those given by the Court of Appeal.

Appeal allowed with costs.
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l. Introduction

Since time out of mind, the arbitration clauses of reinsurance contracts have included language
to the effect that arbitrators shall consider the contract as an honorable engagement, rather
than merely a legal obligation, are relieved of all judicial formalities and may abstain from
following the strict rules of law. One commentator described honorable engagement provisions
thusly:

In recognition of the traditional duty of utmost good faith, an honorable
engagement clause instructs the arbitrators that the parties wish to resolve their
disputes based on fairness and custom and practice of the reinsurance industry.
An honorable engagement clause means that the arbitrators are not to resolve
disputes solely based on the strict rules of law and contract interpretation. It
frees the arbitrators from following the strict rules of law and allows for a more
commercial and pragmatic approach to dispute resolution.!

But how does this clause work in real cases with real facts? The purpose of this article is to
review selected caselaw on the use and interpretation of the honorable engagement clause.
1. Cases in Which Courts Cited Honorable Engagement Clause as Basis for Declining to
Vacate Panel Award
First State Ins. Co. v. National Cas. Co., 781 F.3d 7 (1t Cir. 2015) was a case in which the
arbitration panel ordered a claim payment protocol in which the reinsurer was to pay 75% of

contested claims subject to a reservation of rights and further review of the claim. The reinsurer



sought to vacate the order on the basis that it exceeded the panel’s power by rewriting the
parties’ agreement. The court declined to vacate the order ruling:

We believe that an honorable engagement provisions empowers arbitrators to
grant forms of relief, such as equitable remedies, not explicitly mentioned in the
underlying agreement. This is a huge advantage: the prospects for successful
arbitration are measurably enhanced if the arbitrators have flexibility to custom-
tailor remedies to fit particular circumstances. An honorable engagement
provision ensures that flexibility.

We therefor hold that the honorable engagement provisions in the arbitration
clauses of the underlying agreements authorized the arbitrators to grant
equitable remedies. We further hold that the reservation of rights procedure is
such a remedy.?

Another relevant case from the first circuit is National Casualty Co. v. First State Ins. Group, 430
F.3d 492 (1% Cir. 2005). This was an allocation case in which the reinsurer sought the cedent’s
internal documents as to the basis for allocation. The cedent claimed privilege but the panel
ordered that they be produced nonetheless. The cedent refused and the panel ruled that a
negative inference would result. Nonetheless, the panel found for the cedent and the reinsurer
sought to vacate the panel order on several bases including panel misconduct by failing to hear
pertinent evidence i.e. the documents for which privilege was claimed. The court declined to
vacate observing:

Here, the relevant contract provisions not only relieved the arbitrators of any
obligation to follow the ‘strict rules of law,” but also released the arbitrators from
‘all judicial formalities.” In the face of a clause that broad, which makes no
mention of the production obligations of the parties or of the discovery
procedures to be followed, and which so fully signs over to the arbitrators the
power to run the dispute resolution process unrestrained by the strict bounds of
law or of judicial process, a party will have great difficulty indeed making the
showing, requisite to vacatur, that their rights were prejudiced,?

In Banco de Seguros del Estdo v. Mutual Marine Office, Inc.,344 F.3d 255 (2"¢ Cir. 2003), the
panel ordered pre-hearing security. Citing to the honorable engagement clause and a security
clause for unauthorized reinsurers, the court found that panel’s order did not violate the Foreign

Sovereign Immunities Act or public policy and that by ordering it, the panel did not exceed their



authority. See also, Petersen-Dean, Inc. v. National Union Fire Ins. Co. of Pittsburgh, 2020 U.S.
Dist. LEXIS 23667 (S.D.N.Y.) in which the court ruled that an arbitration panel did not exceed its

authority under the relevant contract by ordering security.

An allegation of understated reserves during placement led to an arbitration in United States Life
Ins. Co. v. Insurance Commissioner, 160 Fed. Appx. 559 (9t" Cir. 2005). The panel ordered that
the losses ceded to the reinsurer should be reduced by 10%. Citing the honorable engagement
clause, the court found that the order was not contrary to public policy, was not a manifest

disregard of the law or irrational and that the panel did not exceed its authority.

The panel award in the third of three arbitrations was challenged in American Centennial Ins Co.
v. Global Int’l Reinsurance Co., 2012 U.S. Dist. LEXIS (S.D. N.Y. 2012). The panel granted the
reinsurer a 15% reduction in claims and loss adjustment expenses and the cedent sought to
vacate the order on several bases including failure to provided reasoning for the award and that
it “overruled” the prior two arbitrations. The court found that contractual language allowing the
reinsurer adjustments on claim payments due to the cedent’s acquisition, “[c]onsidered in light
of the honorable engagement clause . . . the [Arbitration] Panel cannot be said to have
intentionally ignored or contradicted an unambiguous contractual term.” 4

Harper Insurance Ltd. v Century Indemnity Co., 819 F.Supp.2d 279 (S.D.N.Y. 2011) involved a
reinsurance treaty without a reports and remittances clause governing reporting of losses to
reinsurers and payment by such reinsurers. The panel issued an order requiring the reinsurer to
pay accepted losses within 106 days of billing plus 75% of disputed billings with written
objections for disputed billings. The reinsurer objected arguing that protocol for payment of
claims was not submitted to the panel. Citing the honorable engagement clause, the court
observed:

[Reinsurers] conflate the question of whether an issue was presented to the
arbitrators with the question of whether a potential remedy was presented to the
arbitrators. It is indisputable that arbitrators have no authority to rule on an issue
not submitted to them. However there is no parallel per se rule that it is beyond
the authority of the arbitrators to issue a remedy directed to an issue squarely
before them unless it was requested by the parties.®



The reinsurers in the Harper case argued that the panel exceeded its authority in creating
reports and remittances provisions. Again citing the honorable engagement clause, the court
ruled:

[1]t is plainly obvious that the contract, although it did not include a Reports and
Remittances clause, expected a prompt flow of funds between the [reinsurers]
and [the cedent] to cover claims in which the Agreement was ‘involved.” The
Panel ultimately concluded that its protocol best effectuated the parties’
purpose. We cannot conclude that it did not have, at a minimum, a barely
colorable justification for its decision.®

Certain Underwriters at Lloyd’s London v. Argonaut Ins. Co., 2009 U.S. Dist. LEXIS 87827 (N.D. IIl.
2009) is a case in which the cedent filed a motion to vacate a panel award of attorneys’ fees as
exceeding the panel’s authority. The court declined to do so:

It was Argonaut’s conduct over almost two years of litigation that Underwriters
characterized as “bad faith” performance under the arbitration clauses and a
breach of the duties imposed by the parties ‘honorable engagement.” Argonaut
initially demanded arbitration, then sought to avoid it. It failed to adhere to the
straightforward requirements for appointing an arbitrator and then litigated a
dispute over the meaning of the words ‘thirty days’ to a federal court of appeals.
Argonaut’s entire performance under its ‘honorable engagement’ - - and a
determination that this performance was dishonorable and conducted in bad
faith - - constitutes a proper bases for the arbitration panel’s decision.’

On a grant of attorneys’ fees, see also Catalina Holdings (Bermuda) Ltd. v. Muriel, 2020 U.S. Dist.
LEXIS 59812.

1R Cases in Which the Courts Vacated Panel Orders Despite an Honorable Engagement

Clause

PMA Capital Ins. Co. v. Platinum Underwriters Bermuda, LTD, 659 F. Supp. 2d 631 (E.D. Pa 2009)
involved a profit sharing agreement with a deficit carryforward position. The issue posed by
counsel to the panel was whether or not the reinsurer was entitled to carry losses forward into
the 2003 underwriting year and if so, in what amount. Rather than answer those specific
questions, the panel ordered the cedent to pay the reinsurer $6,000,000 and that thereafter,

there would be no more deficit carryforwards. While acknowledging the discretion allowed the



panel under the honorable engagement clause, the court ruled that it did not allow the panel to
read the deficit carryforward clause out of the contract:

No court has held that such a clause gives arbitrators authority to re-write the
contract they are charged with interpreting. . ..

The 2003 ‘contract itself ‘ requires the enforcement of the Deficit Carry Forward
Provision, not its elimination. . . . [I]t is obvious that the Arbitrators exceeded
their authority on the Honorable Engagement Clause.®

Nationwide Mutual Insurance Co. v. Home Insurance Company, 330 F.3d 843 (6" Cir. 2003)
involved a cessation by Nationwide to the Home. Subsequently, Home’s book of business was
taken over by CIGNA. (The decision does not reveal how exactly this take over was
accomplished.) The arbitration panel decided that Nationwide was liable for certain
administrative costs and ordered that they be paid to a CIGNA subsidiary rather than the Home.
Notwithstanding the honorable engagement provision, the court ruled that the panel lacked the
jurisdiction to order payment to a third party.

Iv. Comments
The above caselaw indicates that pursuant to an honorable engagement clause, the courts will
allow arbitration panels considerable latitude in interpreting reinsurance contracts and
fashioning remedies. However, that latitude does not extend to ignoring or effectively changing

the terms of reinsurance contracts.
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Introduction

MGASs are preferred structure for Insurtech startups

* Low barriers to entry

« Narrow focus on specific classes

« Better technology

« Beftter use of data

« Streamlined processes

« ROIs that full-stack insurers cannot match
« Scalability
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KPIs

MGA and fronted premiums have grown in step

| Fronted market premium development
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There can be multiple parties with different interests: MGA, fronting
insurer, reinsurers, captives, investors, customers, third party vendors




Contracting Phase

Avoid unhappy outcomes by negotiating appropriate
terms at outset, including exit

« Sets expectations
 Promotes compromise
« Confront difficult issues while there is mutual trust
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Contracting Phase (cont'q)

Basic issues that can be addressed in program
documentation

« Grounds for termination

« Terminatfion notice period

« Continuing obligations post-termination
« Compensation post-termination

« Who owns what after parting ways

v Expirations v'Books and records

v'Technology v'Data

« Dispute resolution

CARIASY
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When Disagreements Become Disputes

Many agreements will contain arbitration clauses as the
forum for dispute resolution

The benefits of arbifration:

« Confidentiality

« Resolution by industry professionals
* Business oriented solutions




Examples of Common Disputes Leading to an MGA Breakup

Disputes may differ from those that arise from traditional
MGA relationships

Disputes common to both “Traditional” and “Insurtech” MGAS

Disputes most often occurring within the Insurtech Industry




Unique Features of the Arbitration Agreement

Agreements with Insurtech MGAs may have unique features in the
arbitration agreement

 Who is a qualified arbitratore

« Dispute Venue

« Form of the award




Who are Qualified to Serve as Arbitrators

The critical task of arbitrator selection

« MGASs want persons familiar with an MGA and how it functions

» |nsurtechs look for technical expertise sufficient to understand applicable technology

« Each party wants an arbitrator who understands that party’s position/role/situation

CARIASY
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Potential Issues in Arbitrator Selection

Insurtech MGAs may appoint an arbitrator unfamiliar
with the process

This can cause potential issues in the arbitration
« Organization and administration of the proceeding

« Conducting of hearing

« How an award is arrived at and delivered

CARIASY
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Using the Contract to Prevent Arbitration Issues

Negoftiating the arbitration clause is key

What should be considered in the arbitration agreement?
» Specify the process and conduct of the hearing in detail
» Incorporate known rules/procedures that are agreed to up front

* |Include features unigue to the insurtech landscape
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Focus of Insurtechs is Different Than a Traditional MGA

What makes it different?

* Insurtechs view themselves as technology companies first and insurance distributors
second

« The role of “broker” or “distributor” is often new to the insurtech, and that might color
both the contracting process and the dispute

CARIASY
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Program Structure Might Affect the Dispute

The interests of the parties create variables

Non-fronted programs
Fronted programs

« Captive

« Market reinsurer




Arbitrator’s Perspective

The selection process: focus on a candidate’s practical
experiences

Do the candidate’s experiences include:

Fronfing or otherwise partnering with an MGA

Serving as a producing broker or agent

Structuring an MGA agreement

Auditing an MGA

Financial/CFO experience to unravel claims of co-mingling of funds
Claims management experience

Serving as or with reinsurance brokers
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Do Cheaters Never

Wl e o oo S —— Prosper?
| Suggestions for Curbing
gIHE Abuses in Arbitration

Daniel L. FitzMaurice, Day Pitney LLP
Steven C. Schwartz, Chaffetz Lindsey LLP




Some caveats

1. “Alleged”: many of the cases we reference concern
alleged facts. What actually happened and why were
disputed and likely remain so.

2. “Cheating”. even on undisputed facts, reasonable
minds can often differ as to where aggressive
advocacy ends and cheating begins.

3. “Academic freedom/non-attribution™ we are not
acting in any official capacities or on behalf of any
client, our firms, or even ourselves. The purpose of
this program is to provoke thought and debate Iin
hopes of moving toward constructive solutions.




Tactic: Fabricate an Agreement to Arbitrate
and then wait for the other side to default

To cheat In arbitration, do you

need an agreement to
arbitrate?




Bey v. Fid. Inv. LLC, No. 23-920, 2023 WL 2504754
(E.D. Pa. Mar. 14, 2023)

* Bey claimed Fidelity essentially took his bonds

 He demanded that Fidelity arbitrate before the American
Arbitration Management Services (“AAMS”)

e He relied on an altered customer services agreement that
he alone had sighed

 Fidelity ignored the arbitration demand S‘lﬂﬂ BILLI“N

* The arbitrator found that Fidelity agreed to arbitrate through
“passive acquiescence’

e The arbitrator issued an award in Bey’s favor worth
approximately $100 Billion.




Bey v. Fid. Inv. LLC, No. 23-920, 2023 WL 2504754
(E.D. Pa. Mar. 14, 2023)

» Bey filed a motion to confirm the award in the Pennsylvania
Court of Common Pleas
 Fidelity removed the case to federal court

e The judge noted that Bey and AAMS were part of the
“American Morish and Sovereign Citizen” movement

* The judge found that there was no arbitral agreement and 3100 B"_I_IUN
that the AAMS conspired with Bey to commit fraud

 The Court denied the motion to confirm




Could there ever be a reinsurance arbitration
without an arbitral agreement?

Olsenv. U.S. ex rel. U.S. Dep't of Agric., 546 F. Supp. 2d 1122 (E.D. Wash.
2008), aff'd sub nom., Olsen v. U.S. ex rel. Fed. Crop Ins. Corp., 334 F. App'X
834 (9th Cir. 2009)

* Lynn Olsen and Carr Farms bought crop insurance from American Growers
Insurance Company (AGIC)

» They suffered crop losses 2 years in a row and made a claim; AGIC resisted Reinsurance

Arxrbitrations

* The Nebraska Insurance Department liquidated AGIC

* The insureds demanded that AGIC’s reinsurer, the Federal Crop Insurance
Corporation (FCIC), arbitrate

» The policy had an arbitration clause (AAA), but the reinsurance treaty did not

CARIASY

U.S.

ARIAS<U.S. 2023 Fall Conference | November 9-10, 2023 | New York, NY | www.arias-us.org




Could there ever pbe a reinsurance arpitration
without an arbitral agreement?

Olsen v. U.S. ex rel. U.S. Dep't of Agriculture

» FCIC wrote advising it would not participate because it had not:
(a) agreed to arbitrate, or (b) waived sovereign immunity

» The arbitrator issued two awards in favor of the insureds for
over $3 million

* The insureds sued to confirm the awards; the FCIC moved to
vacate
* The Court vacated the awards, finding that:

(a) the policy’s arbitration clause bound only AGIC/insureds,
and

(b) FCIC never agreed to arbitrate.
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How do the ARIASeU.S. Rules treat this issue?

Rule 2.1 of the ARIAS «U.S. Rules for the Resolution of

Insurance and Reinsurance Disputes (“Rules”): /\

2.1 Arbitration Agreement — an agreement to - A I:\)U QA S -
submit present or future disputes to arbitration, -
whether contained in a reinsurance contract or

other written document reflecting the agreement ARIAS < U.S. RULES FOR THE
of the Paurties. RESOLUTION OF
U.S. INSURANCE AND
Rule 1.5 REINSURANCE DISPUTES

1.5 The Panel shall have all powers and authority
not inconsistent with these Rules, the agreement of
the Parties, or applicable law.
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How do the ARIASeU.S. Rules treat this issue?

Rule 15.3;

15.3 The Panel is authorized to award any remedy
permitted by the Arbitration Agreement or subsequent
written agreement of the Parties. In the absence of
explicit written agreement to the contrary, it is within
the Panel’s power to award any remedy allowed by
applicable law, including, but not limited to: monetary
damages; equitable relief; pre- or post- award interest;
costs of arbitration; attorney fees; and other final or
iInterim relief.
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How can the ARIASeU.S. Rules be improved?

* Change Rule 4.1 to require that the arbitration demand
identify all applicable arbitral agreement(s)

» Change the prehearing procedure in Rule 10 to:

- Require the petitioner to supply a copy of any arbitral
agreement(s) and allow a response from the respondent,
including by identifying any other arbitral agreements;

- Identify as a topic for the organizational meeting any
disputes over the existence and terms of any arbitral
agreement(s).
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Tactic: Stack the umpire deck : K
with ringers and unqualified ) \\
candidates N\

The perfect umpire is someone
who has already concluded that
my side Is right!




Nat'l Cas. Co. v. OneBeacon Am. Ins. Co., No. 12-
CV-11874, 2013 WL 3335022 (D. Mass. July 1, 2013), aff'd sub nom.,
Emps Ins. Co. of Wausau v. OneBeacon Am. Ins. Co., 744 F.3d 25
(1st Cir. 2014)

 OneBeacon arbitrated against one reinsurer and lost
A federal court confirmed the award in favor of reinsurer #1

 OneBeacon demanded that Wausau and National Casualty
(collectively, Wausau) arbitrate over the same issues

e The parties agreed to a consolidated arbitration and to choose
the umpire by the name three/strike two/DJIA method

« Wausau’s nominees included:
(a) the umpire in the first arbitration; and
(b) the party-appointed arbitrator for reinsurer #1.




Nat'l| Cas. Co. v. OneBeacon

 The umpire from arbitration #1 declined to complete a
guestionnaire in arbitration #2

e Reinsurer #1’s party-appointed arbitrator withdrew

* To replace the former umpire, Wausau nominated:
the in-house lawyer/company rep for reinsurer #1 in
arbitration #1

« Wausau then sued seeking a judgment declaring that
collateral estoppel barred OneBeacon’s claim; OneBeacon
cross-petitioned to disqualify Wausau’s latest nominee

* The Court dismissed the complaint and denied
OneBeacon’s cross-petition




LUCOS LIC TiTIycl propiciil icqgQuiic clialiycos U Uic /" ‘\_
ARIASeU.S. Rules or Code of Conduct? & A RU AS ¥
 ARIAS.U.S. Rule 6.7 provides that, if the party-appointed

arbitrators cannot agree on an umpire, then each will ARIAS « U.S. RULES FOR
nominate 5 candidates. THE RESOLUTION OF
» The ARIAS-U.S. Neutral Selection Process provides for U-S. INSURANCE AND
ARIAS.U.S. to randomly select nominees from the REINSURANCE
Certified Umpire or Certified Arbitrator list. Should the DISPUTES
Rules adopt this random-selection procedure?

e Canon 1 of the ARIAS.U.S. Code allows for a party to ARIAS.U.S. Code of
nominate an individual who is currently serving as a party- Conduct

appointed arbitrator. Should the Code prohibit an
individual currently serving as a party-arbitrator in
one matter from acting as umpire in another
arbitration involving that same party?




Tactic: Make sure the umpire
knows whom to thank for the
appointment

We thought you should know . . .




A

mg= . - ﬁﬁ& |-| ristic
Affiliation bias (or effect): Wl ﬁ%ﬁ
“IT]he implicit bias of the ,ﬂjfmmﬁf
arbitrator to favor the c09n|tlve
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Legal Stud. 371, 373 (2017)
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Experiment to Test for
Affiliation Bias in Arbitration

e 257 solo mock arbitrators: volunteers drawn
from among experienced arbitrators and counsel -

e Four groups: members of each group were
given a fictional source of their appointment: (a)
the claimant; (b) the respondent; (c) as a joint
effort; or (d) a tribunal.

e Hypothetical: the claimant has prevailed; the
remaining issue is how to allocate costs and fees.
Options are to award costs/fees: to the claimant, =
to the respondent, or for each party to bear its

own.




Experiment to Test for
Affiliation Bias in Arbitration

Results:

* Those told either they were appointed jointly by
the parties or by a tribunal generally ruled in the
same proportion among the options.

e On average, arbitrators who were informed the
claimant appointed them were 18% more likely to
award the claimant costs/fees than those told they
were appointed by the respondent.

CONCLUSION: The experiment confirms that
affiliation bias may influence some arbitrators,
even volunteers engaged in a mock arbitration.




What happens when a party inadvertently or
Intentionally advises the umpire of the source of the
nomination?

Allstate Ins. Co. v. OneBeacon Am. Ins. Co., 989 F. Supp.
2d 143, 147 (D. Mass. 2013):

» OneBeacon submitted a position statement that included
as an exhibit a supplemental arbitration demand from which
the umpire could determine that OneBeacon was the source
of the nomination — i.e., inadvertent disclosure;

* Allstate sued seeking to disqualify the umpire and to enjoin
the arbitration;

* The Court found that OneBeacon had not violated any
contractual obligation to Allstate and denied the requested
relief.
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What happens when a party inadvertently or
Intentionally advised the umpire of the source of
the nomination?

Allstate Ins. Co. v. OneBeacon :

* The Court also concluded Allstate’s request was procedurally
Improper, because there is no mechanism to disqualify an
umpire in a pending arbitration.

o Lastly, the Court concluded further that Allstate failed to
establish it was irreparably harmed by having to arbitrate
before an umpire who knew the source of the appointment,
rejecting the contention that it was futile for Allstate to proceed
before this umpire.
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What happens when a party inadvertently or
Intentionally advised the umpire of the source of the
nomination?

IRB-Brasil Resseguros S.A. v. Nat'l Indem. Co., No. 11 CIV. in-[en-[ion-a]
1965 NRB, 2011 WL 5980661, at *5—7 (S.D.N.Y. Nov. 29, asjeefoessyncon apost, detberai
2011)):

M

 IRB’s party-appointed arbitrator submitted an affidavit
during court proceedings in which he disclosed that, before
nominating two umpire candidates, he contacted each to
“confirm their interest, ability, and willingness to serve as
IRB’s Umpire Candidate.” Thus, there was an intentional
disclosure of the source (plus ex parte contacts).

‘\h-n\.uln

* NICO moved to disqualify one of these nominees (the other
nomination had become moot). NICO argued the nominee
was “under the control” of IRB and, thus, ineligible under the
parties’ agreement.
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What happens when a party inadvertently or
Intentionally advised the umpire of the source of the
nomination?

IRB-Brasil Resseguros S.A. v. NICO: in-ten-tion-al

adjective: done on purpose; deltberate

e The Court denied the motion to disqualify: “It is well
established in this Circuit that parties are precluded from A
attacking the partiality of an arbitration panel until after an -
award has been issued.”

‘\h-n\.uln

l.\hn |..'||||n'-l'

 “While NICO is free to challenge the “evident partiality” of O ae. (kIO
\puiune !

the panel under Section 10(a)(2) of the FAA after an award Is
rendered, it may not challenge the partiality of the arbitrators
at this stage of the proceedings.”

TAKEAWAY: Whether a party intentionally or
unintentionally discloses the source of the appointment,
a court will not intervene before the final award.

CARIASY

U.S.
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How do the ARIAS.U.S. Neutral Panel Rules and
Insurance Panel Rules treat selection and the source e

of nominations? ,AR|AS_

Rules 6.4-6.10 of the ARIAS +U.S. Neutral Panel Rules and of the —US.

ARIAS <U.S. Insurance Panel Rules provide: ARIAS » U.S. NEUTRAL PANEL

* Neutral Rules: each party nominates 6 neutral arbitrator RULES FOR THE RESOLUTION OF
candidates; Insurance Panel Rules: each party nominates 3 U.S. INSURANCE AND

umpire candidates. REINSURANCE DISPUTES

* ARIAS-U.S. distributes gquestionnaires and, upon selection, will

notify the Parties and Panel.
ARIAS « U.S. PANEL RULES FOR

. _Under no circumstances WI||-the Parties or_ARIAS-U.S.- THE RESOLUTION OF
dlsclosg to the Panel Who nomlnatgd the arbltrators_/umplre INSURANCE AND CONTRACT
for service or what ranking the Parties gave the arbitrators.” DISPUTES

» Unilateral contacts and ex parte communications with a
candidate are prohibited.

CARIASY

U.S.
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How do the ARIASeU.S. Rules treat this issue?
Rules 6.5 and 6.7 of the ARIAS *U.S. Rules provide:

* Absent an agreement between the party-appointed

arbitrators, each party nominates 5 candidates; the party- /\
appointed arbitrators send umpire questionnaires; each party _, A R | A S _
strikes 4 of the other party’s nominees; and then the umpire Is ——US.

chosen by lot from among the remaining candidates;

* “Unilateral contact with a nominee by a party, party- ARIAS « U.S. RULES FOR THE
appointed arbitrator, or its representative is not permitted RESOLUTION OF
unless and until the Panel, after being duly constitutes, so U.S. INSURANCE AND
permits.” REINSURANCE DISPUTES

Should the Rules add an express prohibition on advising
nominees of the source, as the Neutral and Insurance
Panel Rules do?

CARIASY

U.S.
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How does the ARIASU.S. Code treat this issue?

Canon I: Integrity:

» 1. The foundation for broad industry support of arbitration is
confidence in the fairness and competence of the arbitrators.

« 2. Arbitrators owe a duty to the parties, to the industry, and to
themselves to be honest; to act in good faith; to be fair, diligent, and
objective in dealing with the parties and counsel and in rendering their
decisions . . ..

« 3. ... There are certain circumstances where a candidate for
appointment as an arbitrator must refuse to serve:

e) where the candidate is nominated for the role of umpire
and the candidate was contacted prior to nomination by a party,
Its counsel or the party’s appointed arbitrator with respect to the
matter for which the candidate is nominated as umpire

CARIASY
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CODE OF CONDUCT
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How does the ARIASU.S. Code treat this issue?

Canon VIII: Just Decisions:

* Arbitrators should make decisions justly, exercise independent
judgment and not permit outside pressure to affect decisions.

« 2. Arbitrators should, after careful review, analysis and deliberation
with the other members of the panel, fairly and justly decide all issues
submitted for determination.. . . .

Should the Code offer direction about what an umpire or neutral
arbitrator should do if, after being chosen, he or she learns of the
source of the nomination?

As a practical matter, are nominees often aware of the source
without necessarily being told?

CARIASY

U.S.

CARIASL

U.S.

CODE OF CONDUCT
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Tactic: Obtain
access to Panel
deliberations.

Wouldn’t you like to be in the room
where it happens?

X

No access for
unauthorised
persons




What happens if a party or its counsel receive
access to Panel deliberations?

Nat'l Indem. Co. v. IRB Brasil Resseguros S.A., 164 F. Supp. 3d 457,
(S.D.N.Y. 2016), amended, No. 15 CIV. 1165 (NRB), 2016 WL 3144057 (S.D.N.Y.
Apr. 14, 2016), and aff'd sub nom. Nat'l Indem. Co. v. IRB Brasil Reseguros S.A.,

675 F. App'x 89 (2d Cir. 2017)):

e Jan. 15, 2015: FINAL DECISION by majority that the cedent, IRB, failed
to demonstrate its allocation was objectively reasonable

* April 15, 2015: Second decision by a majority: NICO is entitled to keep
the premium under the 2008 treaty

e April 16, 2015: IRB’s party-arbitrator issues a 6-page, single-spaced
dissent to both rulings

e April 17, 2015: The umpire responds: “comparing the clearly written . . . WHO
dissent with the manner in which [the arbitrator] has communicated within feretlieetions WROTE THIS?
the panel over the past three years, [I] can only surmise that he was not the
(sole) author.”

CARIASY

Us.
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What happens if a party or its counsel receive
access to Panel deliberations?

Nat'l Indem. Co. v. IRB Brasil Resseguros S.A.:

* |IRB’s counsel later admitted that:

Is this your
signature on the
statement?

(a) IRB’s party-arbitrator, unsolicited, contacted IRB’s counsel
on an ex parte basis during Panel deliberations — supposedly
to express his concern that the umpire was “biased in favor of
NICO”;

(b) IRB’s counsel “provided [the arbitrator] with a template
draft dissent for his consideration”; and

(c) IRB’s arbitrator adopted the dissent that counsel had
drafted.

* IRB’s new counsel withdrew the dissent as one of the bases
to show evident partiality, and IRB lost its petition to vacate.

CARIASY

My signature?
That's mine. The
eloguence? Blame

the lawyer.

Was that wrong?
Should the
arbitrator/counsel
have not done that?

U.S.
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What happens if a party or its counsel receive
access to Panel deliberations?

Nw. Nat. Ins. Co. v. Insco, Ltd., No. 11 CIV. 1124 SAS, 2011
WL 4552997 (S.D.N.Y. Oct. 3, 2011):

e Fall 2010: Insco’s arbitrator tells its counsel that he was
concerned about the relationship between NNIC'’s arbitrator
and its counsel

* Feb. 11, 2011: Insco’s arbitrator shares with counsel private
email communications among panel members

* Feb. 15, 2011: Insco demands that the Panel resign; Insco’s
arbitrator alone resigns

* After resigning, Insco’s former arbitrator provides to its
counsel 182 pages of intra-panel emails

* A U.S. District Judge later found these emails included panel
deliberations and discussions of pending issues

CARIASY

U.S.
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What happens if a party or its counsel receive
access to Panel deliberations?

Nw. Nat. Ins. Co. v. Insco, Ltd.:
* NNIC sued seeking to disqualify Insco’s counsel

* In the arbitration, Insco appointed a replacement arbitrator TS
e The panel (including Insco’s new arbitrator) issued a hﬁqﬁ |
statement that the disclosures by Insco’s former arbitrator o

“struck at the heart of the arbitral process ... .”
» The Court disqualified Insco’s counsel and said:

Allowing parties to obtain confidential panel deliberations
would provide an unfair advantage in the legal
proceedings and have a chilling effect on the ability of
arbitrators to communicate freely.

CARIASY

U.S.
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What happens if a party or its counsel receive
access to Panel deliberations?

Nw. Nat. Ins. Co. v. Insco, Ltd.:
e The Court quoted Comment Three to the ARIAS Code of

Conduct, Canon IV: / N

It IS not proper at any time for arbitrators to . .. inform e A R |AS -

anyone concerning the contents of the deliberations
of the arbitrators.

 The Court also cited ARIAS Ethics Guidelines: CODE OF CONDUCT

An arbitrator should not reveal the deliberations of the
Panel. To the extent an arbitrator predicts or speculates
as to how an issue might be viewed by the Panel, the
arbitrator should at no time repeat statements made by

any member of the Panel in deliberations or even his
or her own.

CARIASY

U.S.
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What happens if a party or its counsel receive
access to Panel deliberations?

Nw. Nat. Ins. Co. v. Insco, Ltd.: M

* The Court also quoted the American Bar Association’s Code of AMERICANBARASSOCIATION
Ethics for Arbitrators in Commercial Disputes: Bl 6 Bes T AT e e

In a proceeding in which there is more than one arbitrator, it in Commercial Disputes
IS not proper at any time for an arbitrator to inform

anyone about the substance of the deliberations of the

arbitrators.

e Lastly, the Court quoted NY Rules of Professional Conduct, ﬁ New York State Unified Court System
Rule 8.4(c) and (d):

: : PART 1200
A lawyer or law firm shall not: ... engage in conduct RULES OF
Involving dishonesty, fraud, deceit or misrepresentation; . . . PROEESSIONAL CONDUCT
engage in conduct that is prejudicial to the administration of
justice.

CARIASY

U.S.
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Whatever ethical
rules apply to
cheating In
arbitration, who
will enforce them?




Courts generally do not oversee ethical
conduct in arbitration

* The Federal Arbitration Act generally allows courts to act only after
an award and, even then, upon strong evidence and with limited
recourse. E.g., Certain Underwriting Members of Lloyds of London
v. Fla. Dep’t of Fin. Servs., 892 F.3d 501, 505 (2d Cir. 2018)
(requiring proof of evident partiality by “clear and convincing
evidence”).

e As Judge Jacobs observed in Lloyds v. Florida:

We acknowledge the value of disclosure, transparency, and
ethical conduct on the part of arbitrators. . . . Mainstream
arbitral guidelines such as ARIAS . . . require comprehensive
disclosure. . . . It would appear that [the cedent’s arbitrator]
violated these ethical codes . . . . However, it is well-established
that such ethical violations do not compel vacatur of an
otherwise-valid arbitration award.

CARIASY

U.S.
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Should arbitrators oversee and enforce ethical
conduct in arbitration?

* “[A]rbitrators can and should be the first line of defense in

dealing with participant misconduct.” Kristen Blankley
Henry M. Grether, Jr.,

o C : Professor of Law
* “Given the lack of institutional controls over the arbitral Nebraska College of Law

forum, the arbitrators appear to be the first and last resort

to protect participants and ensure a fair forum.”
Lying, Stealing, and Cheating: The

« Suggested reforms include: “expanding the criminal laws Role of Arbitrators as Ethics
o P J Enforcers, 52 Univ. of Louisville L.

dealing with crimes against the administration of justice to Rev. 443 (2014)
the arbitral forum or ever so slighting loosening the

standards of vacatur in the event of unethical conduct or

both.”

CARIASY
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Should ARIAS-U.S. adopt an
enforcement regime to ensure ethical
conduct and address cheating In
Insurance and reinsurance arbitrations?
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THE VIEWS EXPRESSED IN THESE SLIDES ARE
NOT ATTRIBUTABLE TO INDIVIDUAL
SPEAKERS, BUT ARE INTENDED TO SERVE AS
A SPRINGBOARD FOR PANEL DISCUSSION
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Pet Peeves: What Are The
iggest Complaints/Dislikes

About Arbitration And
What To Do About Them

November 10, 2023
Mark Gurevitz

Sylvia Kaminsky
David Raim

Susan Aldridge

Amy Kline, Moderator



The Process

e Solicited feedback from
company representatives
and outside counsel

e Presented results to
arbitrators to consider

ARIAS<U.S. 2023 Fall Conference | November 9-10, 2023 | New York, NY | www.arias-us.org
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What We Will Address Today

« What companies and their attorneys dislike
about the arbitration process (and potential
solutions they propose)

o Arbitrators’ responses to these criticisms

« Potential solutions that may improve the
process

CARIASY
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What We Will NOT
Address Today

e Things arbitrators can’t
control—e.g., umpire selection
process, desire for all neutral
panels

o Any arbitrator “pet peeves”
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Pet Peeve 1.
Panels, Please Help Us Because
We Lawyers Can’t Help Ourselves

e Parties given too much latitude
because panel is worried about
challenges

 Overzealous counsel engage In
“scorched earth” discovery

o Arbitrations are too expensive
and take too long




Pet Peeve 1
What Can Panels DoO?

Require good cause or leave of
panel to:

 Take depositions beyond a certain
number

e Present experts
e Submit dispositive motions




Pet Peeve 1
What Else Can Panels Do?

e Shut down unnecessary witness
testimony once they “get it”

 Preclude testimony completely if
pelieve it Is unnecessary or duplicative
e Fact testimony introduced through

written witness statements, followed
by cross




Pet Peeve 2
Horses For Courses

 Small dollar cases must be
tried cost effectively

e Use proportionality in allowing
discovery and determining
hearing time




Pet Peeve 3.
Arbitrators Are Too Partisan

 Enough with the biased
party arbitrator guestions

 Umpires need to control aggressive
party arbitrator behaviour

e EX parte communication should
cease after organizational meeting




Pet Peeve 4.
Too Much Opportunity For
Abuse Of Process

« Panels don’t do enough to lock parties into
their claims and defenses by conclusion of
discovery

e Late produced evidence should not be
permitted



https://teachwithpurposebronxcc.commons.gc.cuny.edu/category/weekly-roundups/
https://creativecommons.org/licenses/by-nc/3.0/

Pet Peeve 4.
Other Ways To Limit
Abuse Of Process

e Limit pleadings to avoid
late-identified issues

e Consider imposing sanctions
for abuse of process

This Photo by Unknown Author is licensed under CC BY-SA
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Pet Peeve 5:
Do As We Ask
And Not As You Think

 Don’t bring up issues Iin
deliberations that were not raised
by the parties

« Don’t render awards based on a
rationale the parties did not have
an opportunity to brief




Pet Peeve 5
Possible Solutions

 Before close (or perhaps commencement) of hearing,
panels should convene to discuss whether there are any
Issues the parties have not raised that the panel wishes
for the parties to address

« Panels should consider establishing internal rules so that
one arbitrator may not raise a new issue or procedural
suggestion without first running it by the other panel
members

CARIASY
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Pet Peeve 0.
Groundhog Day

 Awards should be clear and
precise

 Awards should fully address
all issues raised to prevent
parties from seeking relief on
the same issue(s)



https://www.flickr.com/photos/94398465@N00/28723827368
https://creativecommons.org/licenses/by-nc-nd/3.0/

Pet Peeve 6 f
Declaratory Relief

e Consider options for
resolving disputes on the
same issue(s) 2
that may arise Iin the future




Where Do We Go
From Here?

e Present iIdeas that most
arbitrators and counsel
agree would lead to positive
change to ARIAS committee
as action items




QUESTIONS???
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Budgeting for Arbitration:

Hidden costs and savings
opportunities

Presenters:
Ryan Russell, Allianz Reinsurance America

Tim Curley, Allianz Reinsurance America
Erin Valentine, Chaffetz Lindsey, LLP




Topics

.  Typical costs of an arbitration with a one-week hearing
. How parties can streamline and save on costs
ll. ' Why a party might not want to streamline



Poll Question 1

What was the total cost of the last “full blown,” one-week arbitration (from
demand to award) that you participated in (as counsel, in-house client, or
arbitrator)?

a. <$500K
b. $500K to $699K
c. $700K to $899K
d. $900K to $1.1M
e. >$1.1M



Build-a-Budget: Typical Costs

Line Item Rate Budget
Party arbitrator fees S600 per hour $70,000
Umpire $700 per hour (cost split) $40,000
Expert S550 per hour $35,000
Court reporting for depositions e
(assumes 4 depositions) $5,000 per deposition $20,000
Court reporting & facilities for
hearing $5,000 per day $25,000
Trial technical support, 450,000

graphics & equipment rental

Travel, lodging & meals (party,
counsel, witnesses, experts & $55,000
arbitrators)




Build-a-Budget: Counsel Fees (Through Award)

Phase Budget

Pre-Demand Analysis through Organizational

. : . . $40,000
Meeting (incl. arbitrator & umpire selection)
Fact D.|s.covery (mc'l. docum.ent discovery, fact $250,000
depositions & motion practice)
Expert Report & Discovery (incl. depositions) $70,000
Dispositive Motions (assumes three briefs) $90,000
Pre-Hearing Brief $50,000
Hearing Prep & Hearing $250,000
Post-Hearing Brief $50,000




Build-a-Budget: Final Budget

Category Cost
Costs $295,000+
Counsel Fees $800,000

Total $1,095,000




Poll Question 2

Have you participated in an arbitration using some version of the ARIAS
Streamlined Rules?

The key components of the streamlined arbitration under the rules:
 For money relief disputes < $1M (or on party consent)

Decided by a single Umpire

Limited discovery with no motions

« 1-day hearing

ARIASU.S.-Streamlined-Rules.pdf (arias-us.org)

a. Yes
b. NO



Cost Saving Strategies

Pre-Arbitration Planning is Key

 Map out your strategy prior to organizational meeting, i.e., what do you really need in terms of a discovery, experts, rounds of briefing and
a hearing?

Panel Composition
e Single Neutral

Discovery
e Limited or no discovery

e Limited or no depositions

e Virtual depositions

* No interrogatories

e Limit number of document requests

Client Resources
e Client can in-house certain tasks — clients have legal, actuarial, accounting, modeling, file review, and auditing expertise

Experts
* No experts or limited to one - usurping role of panel?

* Rebuttal experts — do you really need them?



Cost Saving Strategies (cont.)

Dispositive Motions

* None or only summary judgment
e Stipulated facts

Rounds of Briefing

* Noreply briefs
* Panel questions in lieu of broad post-hearing briefs

Hearing
e Use the ARIAS Streamlined Rules ARIAS U.S.-Streamlined-Rules.pdf (arias-us.org)

* Do you need a live hearing with witnesses, or can it be decided on the papers?
* Witness statements, with live cross

Limit arbitration days / hearing time

Zoom the whole hearing?

Logistics
e Use “free space” to hold hearing — law firms have space, companies may have space — is renting a “neutral” hearing space really that

critical?
e Use a common “jump seat” tech person at the hearing to display exhibits
* Choose venue and law firm carefully



Poll Question 3 (Arbitrators Only):

What role should you play with respect to costs?

a. Costs should not impact my work!

b. Consider amount in dispute when confirming scheduling order, in
deciding scope of motions and discovery, etc.

c. Play an even more active role in guiding the parties through an efficient
process.



When a party might not want to streamiline...

e Amount at issue

 You want a three-person panel: you have a party arbitrator in mind that you know would
be a great fit and/or you are not willing to risk a single neutral

 The disputed issue does or does not lend itself to streamlining (e.g., where you have
complex factual dispute or legal issues)

e The parties want the issue fully and exhaustively adjudicated (e.g., affects core of
business, program issue, recurring issue, etc.)



When a party might not want to streamiline...

e |[ssue likely to repeat itself (informally word gets out)

e Tactical reasons:

e Send a message!

e (Call the bluff on the other party’s willingness to pay money to arbitrate their position. What are the
risks? How do arbitrators view this tactic?

* You have strong witnesses and/or strong documents

. Other reasons?



Speaker contact information

Ryan Russell, Esq.
Asst. General Counsel, Head of Claim and Reinsurance Litigation, Allianz Reinsurance America
ryan.russell@allianzrm-us.com
*Certified ARIAS arbitrator

Timothy Curley, Esq.
Senior Reinsurance Counsel, Allianz Reinsurance America
timothy.curley@allianzrm-us.com
*Certified ARIAS arbitrator

Erin Valentine, Esq.
Counsel, Chaffetz Lindsey, LLP, New York, NY
e.valentine@chalffetzlindsey.com
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Our Panelists:

Marc Zimmerman Joe Knight Avi Gesser Cynthia Shoss Edward Kelley
Senior Advisor Senior Managing Partner Partner Partner Managing Director
FTI Consulting FTI Consulting Debevoise and Plimpton Eversheds Sutherland Guy Carpenter

U.S.




Today’s Discussion Topics:

= Setting the Stage: The Al & Data Challenge for (Re)lnsurers

» Understanding Al and its Uses in Insurance and Reinsurance

* The Current & Evolving Regulatory Environment

» Governance & Risk Management Essentials

» Model and Proxy Data Bias Testing & “Explainability” Unpacked
= Audience Q & A




Oh No! We Don’t
Have an Arbitration
Clause!

Where Should We o e M N
File Suit Against Our  \d flligss====g

Cedent or Reinsurer? S
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OVERVIEW.

e Qverview of Personal Jurisdiction in the U.S.
e Jurisdiction in the Reinsurance Context.
« The New Case on the Block: Mallory v. Norfolk Southern.

« The Future of Jurisdiction for Reinsurance Disputes in a post-Mallory

World.



Arbitration Agreements. -‘
.xrbitrati()“ Agr
 Arbitration Agreements. | 3“

o Jurisdiction can be initially decided by contract. Unionmutual
Stock Life Ins. Co. v. Beneficial Life Ins. Co., 774 F.2d 524, 527 (1st Cir. 1985)
(consent to Maine forum in reinsurance agreement consents to Maine jurisdiction).

« Additional Jurisdiction Issues.
o Contracts without arbitration provisions.
o0 FAAssues such as motions to compel arbitration, arbitrator selection issues, and
confirmation of an arbitral award. Clarendon Nat'l Ins. Co. v. Lan, 152 F. Supp. 2d
506, 517 (S.D.N.Y. 2001) (court had jurisdiction to rule on motion to compel
because California reinsurer reinsured a New York company).



Personal Jurisdiction in the United States.

» Personal jurisdiction refers to a court’s authority to hear a case involving a particular defendant. A
judgment rendered by a court lacking personal jurisdiction is void. Pennoyer v. Neff, 95 U.S. 714 (1878).

Traditional Mechanisms for Personal Jurisdiction.
(1) Domicile.

(2) Physical presence, i.e., “tag” jurisdiction.

(3) Consent.

(4) Waiver.




Constitutional Limits of Personal Jurisdiction.

» A nonresident defendant may not be sued unless the plaintiff has established sufficient “minimum contacts
with [the forum] such that the maintenance of the suit does not offend traditional notions of fair play and
substantial justice.” International Shoe v. Washington, 326 U.S. 310, 316 (1945).

General Jurisdiction.

» Applies to “any and all claims” brought against a defendant.

The claims need not relate to the forum state or the defendant’s activity there.

» A court may exercise general jurisdiction only when a defendant is “essentially at home” in the state. For a
corporation, that means its place of incorporation and principal place of business. Daimler AG v. Bauman,
571 U.S. 117, 139 (2014).

Specific Jurisdiction.

* Purposeful availment: The defendant must take “some act by
which [it] purposefully avails itself” of doing business in the state.

* The contacts must be the defendant's own choice.

* Litigation in the state must be foreseeable.

* Plaintiff's claims “must arise out of or relate to the = e
e defendant’s contacts.” Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915 (2011)




BNSF Railway v. Tyrrell (2017) (General Jurisdiction).

Background:

* Two railroad employees sued BNSF in Montana state court under the Federal Employers’ Liability Act
(FELA). Neither plaintiff alleged injuries arising from work performed in Montana.

» BNSF is incorporated in Delaware, has its principal place of business in Texas, but has 2,000 miles of
railroad track and over 2,000 employees in Montana.

The Supreme Court (8-1, per Justice Ginsburg) held that the Montana court lacked

personal jurisdiction over BNSF.

» FELA's text does not confer personal jurisdiction over BNSF.

* Montana lacks specific jurisdiction over BNSF because neither plaintiff alleged any injury from work in or
related to Montana.

* Montana lacks general jurisdiction over BNSF because it is not incorporated there, does not maintain its
principal place of business there, and is not “so heavily engaged in activity in Montana as to render it
essentially at home in that State.”



Ford Motor Co. v. Montana Eighth Judicial District (2021)
(Specific Jurisdiction).

Background:
* Two plaintiffs brought products liability cases against Ford in Minnesota and Montana, stemming from car
accidents that occurred in those states.

* Ford generally sells cars in Minnesota and Montana, including the Explorer and Crown Victoria models
involved in the accidents, but did not sell the plaintiffs’ particular cars in Minnesota or Montana, nor were
the cars designed or manufactured in those states.

The Supreme Court (8-0, per Justice Kagan) held that specific jurisdiction existed.

» Specific jurisdiction existed because Ford “systematically served a market in Montana and Minnesota for
the very vehicles that the plaintiffs allege malfunctioned and injured them in those States.”
 The Court rejected Ford’s argument that a causal connection was required; the defendant’s contacts with
the forum state may support jurisdiction without allegedly causing the plaintiffs’ claims.
*  “When a company like Ford serves a market for a product in a State and that product causes injury in the
0 State to one of its residents, the State’s courts may entertain the resulting suit.”



Pre-Mallory Reinsurance Jurisdiction Cases.

* NICO, a Nebraska corporation, headquartered in Nebraska,

issued insurance to the State of Montana. That insurance claim involved
asbestos bodily injuries and NICO ceded claims to its reinsurers:

TIG, Global Re, and R&Q.

» After disputes with reinsurers, each reinsurer also filed their own suits.

e NICO also filed a DJ in federal court in Nebraska.

* Thus, in total, there were four suits (Nebraska, Pennsylvania, New York, and New
Hampshire).



Pre-Mallory Reinsurance Jurisdiction Cases.

* TIG Insurance Company v. National Indemnity Co., 1:22-¢cv-00165-SE (D. N.H.,
March 27, 2023).

» TIG filed suit in New Hampshire. At the time of contracting,
Skandia was a Swedish company with a New York office.
Today, the relevant reinsurer is TIG, which is a California
corporation with a headquarters in New Hampshire.

* Court ruled NICO had insufficient “minimum contacts” for
personal jurisdiction in New Hampshire because New Hampshire was not involved
in contract formation and the court did not have evidence of significant modern-day
contacts i.e., the claim communications predated the reinsurance dispute.



Pre-Mallory Reinsurance Jurisdiction Cases.

» Global Reinsurance Corporation of America v. National Indemnity Co., 1:22-cv-
03785-JSR (S.D.N.Y., Aug. 16, 2022) (J. Rakoff).
* Global Re filed suit in New York.

* At the time of contracting, Constitution was a New York corporation,
with a headquarters in New York. Today, the relevant reinsurer is
Global Re, which is a New York corporation, with a headquarters
in Pennsylvania.

* Global argues that contract was negotiated in New York, older claim communications sent to
New York, and modern claim communications sent to New York.

e Court held that NICO had sufficient “minimum contacts” in New York State.



Pre-Mallory Reinsurance Jurisdiction Cases.

« R&Q Reinsurance Company v. National Indemnity Company, 2:22-¢v-01807-CDJ
(E.D.P.A., 2022).

 R&Q predecessors were located in New Jersey. Today, R&Q is a Pennsylvania
corporation with a headquarters in Pennsylvania.

« R&Q argued that NICO engaged in lots of Pennsylvania business, one of its other
reinsurers on the Certificate, and
claim communications were sent to PA.

PennState.

« Case ends in stipulated dismissal
and parties agree to litigate in Nebraska.




Pre-Mallory Reinsurance Jurisdiction Cases.

Stonegate Ins. Co. v. Fletcher Reinsurance Co., (N.D. lll. Dec. 6, 2021).

lllinois-based Stonegate entered into reinsurance agreements with Fletcher. Later, Enstar (US) Inc.
and Cranmore, Inc. entered into an agreement with Fletcher to service Fletcher’s reinsurance
agreements, including the Stonegate agreements.

» Stonegate sued Fletcher in lllinois for breach of the reinsurance agreements and also filed tortious
interference counts against Enstar and Cranmore.

* Enstar and Cranmore moved to dismiss counts against them due to lack of personal jurisdiction in
lllinois, arguing that Enstar and Cranmore contracted with Fletcher and that that Fletcher contract
did not involve lllinois.

The district court denied the Enstar and Cranmore motion to dismiss, pointing to Enstar and
Cranmore communications with lllinois-based Stonegate, Cranmore and Enstar’s physical
audits of Stonegate’s files, and that Enstar/Cranmore allegedly played in denying Stonegate’s
claim.



Mallory v. Norfolk Southern Railway Co. (June 27, 2023).

Background:

* Plaintiff, a longtime employee of Norfolk Southern Railway Co., lived in Virginia, alleged exposure to
asbestos in Ohio and Virginia, and Norfolk Southern was both incorporated and headquartered in Virginia.

« Plaintiff filed his lawsuit in Pennsylvania, asserting that Norfolk Southern consented to jurisdiction “for any
cause of action” by registering to do business in the state. The Pennsylvania Supreme Court disagreed.
The U.S. Supreme Court Allows Consent to Jurisdiction:

 The Due Process Clause does not prohibit a state from requiring a corporation to consent to general
personal jurisdiction in order to do business in that state.

* The Court followed Pennsylvania Fire Ins. Co. of Philadelphia v. Gold Issue Mining & Milling Co., 243 U.
S. 93 (1917), where the Court upheld a Missouri law requiring an out-of-state company to appoint a
Missouri official for service of process, and service on that official was valid in any suit.

« Justice Alito questioned whether this decision violates the Dormant Commerce Clause.

e Circumvents International Shoe’s minimum contacts.



Rule-Based Approach to General Jurisdiction.

The Supreme Court’s pre-Mallory decisions indicate that corporations would be subject
to general jurisdiction in only two locations: (1) their place of incorporation; (2) their
principal place of business.

« Daimler v. Bauman (2014): Place of incorporation and principal place of business are
“paradigm” general jurisdiction forums.

» Although the Court has nominally reserved the possibility that a corporation may be subject
to general jurisdiction elsewhere, the scope of this exception appears exceedingly small.

Mallory creates an additional rule: whether the corporation has consented to jurisdiction
by registering to do business in a forum state.



Post-Mallory Reinsurance Jurisdiction Cases.

* In all of these cases, courts likely would have found personal
jurisdiction if the state had a consent-to-jurisdiction statute.

 For example, thinking back to the four prior NICO cases, NICO does
business in PA and we know that PA confers general jurisdiction.

» Factors to consider: In which cases might it have been more difficult to
obtain jurisdiction even with a consent-to-jurisdiction statute?



States with Consent-to-Jurisdiction.

« Justice Sotomayor forecasts that few states will pass statutes that
make it easier to sue registered corporations.

 Pennsylvania.
 Minnesota.
 Puerto Rico.
 Georgia.
« Kansas.
 New York (Senate Bill S7476).
o Governor Hochul already vetoed once in 2021.



Future Litigation: Dormant Commerce Clause.

Do consent-to-jurisdiction statutes violate the Dormant Commerce
Clause?

o Justice Alito’s concurrence raised the Dormant Commerce Clause
as an issue for remand.

« Forum non conveniens remains an issue.



Questions?
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