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As you read this, the 2025 Fall Confer-
ence and Annual Meeting are upon us.
The Conference co-chairs, Paul Das-
senko, Sarah Gordon, Shi Jones and Jim
Liell, along with our many speakers and
our meeting planner Angela Smith-
Ford, have put together a great confer-
ence. We expect a great turnout.

Highlighting the Conference is our
opening Keynote Panel of federal judg-
es, who will talk about their experience
as practitioners and judges with arbi-
tration. We also have a first-class ethics
panel with law firm C-Suite members
talking about developing a culture of
ethical behavior.

We hope to see many of you at the Mar-
riott Marquis in New York on Novem-
ber 13-14. Remember, Spring 2026 we
are in Nashville!

Our final issue of 2025 has some great
articles.

Leading off is the first of a series of ar-
ticles by the Future Leaders Commit-
tee titled: “Looking Back & Leading
Forward: The Arbitrator’s Perspective
- ARIAS-US. Veterans Share Memo-
ries and Wisdom for the Future Gen-
eration.”
with long-time ARIAS members fea-
tures Ann Field, Jeff Rubin and Steve
McCarthy, and was authored by Josh-
ua Abrams of Arch Insurance, Zach

This roundtable discussion

Bowles of Topsail Re and Sarah Phillips
of Simpson Thacher & Bartlett LLP.

Next is an article about a big win for
captive insurers that act as fronting car-
riers. James P. Chou and Marshall O.
Dworkin of Saul Ewing, who represent-
ed the captive, tackle the difficult issue
of what happens when there is a failure
to fully collateralize a Regulation 114
Trust in their article, “New York Appel-
late Court Decision Affords Fronting
Insurers Additional Safeguards Against
Reinsurers That Fail to Post Security
For Their Reinsurance Obligations.”

We also feature two articles by our pro-
lific Editorial Board member, Robert
Hall of Hall Arbitrations. The first is
titled “Hybrid Occurrence Policies and
the Notice-Prejudice Rule,” in which
Bob discusses caselaw surrounding
notice of claim requirements in hy-

ARIAS - U.S. QUARTEERLY —Q QAN

I ——_—_ EDITOR’S LETTER

brid occurrence policies with a focus
on Texas law. The second is a case note
on the recent Third Circuit decision in
In Re Maiden Holdings, LTD Securities
Litigation on the materiality of loss and
reserve information in public filings.

This issue also highlights four new Cer-
tified Arbitrators, has two Law Com-
mittee Reports, and has a short piece
about the ARIAS.U.S. Future Leaders
Committee Chicago Kick-off Recep-
tion.

Please enjoy this issue of the Quarterly.
Thank you to our authors. Please keep
your articles coming. The deadlines and
requirements are on the ARIAS web-
site under Publications. We welcome
ARIAS committee reports, letters to the
editor, original articles and repurposed
articles from ARIAS CLE programs. If
you are on a panel at the Fall Confer-
ence or have made a program proposal
that was not accepted, please turn your
presentation or proposal into an article
for the Quarterly. Your thought leader-
ship should be published as an article in
the Quarterly.

=L

Larry P. Schiffer
Editor



Looking Back & Leading Forward:
T'he Arbitrator’s Perspective

ARIAS-U.S. Veterans Share Memories and Wisdom for the Future

Generation

By Josh Abrams, Zach Bowles and Sarah Phillips
Panel: Ann Field, Steve McCarthy and Jeff Rubin

Introduction

The Future Leaders Committee is proud
to present its inaugural contribution to
the ARIAS-U.S. Quarterly, and the first
installment in a three-part series that
brings together emerging profession-
als and long-standing members of the
ARIAS community.

This Q&A-style piece features the re-
flections of three arbitrators whose pro-
fessional journeys, through ARIAS and
beyond, remind us that growth is built
on the foundation of experience.

It is not a sweeping retrospective, but
rather a thoughtful exchange across
generations.

We hope this article serves as both a
tribute and a touchstone as ARIAS
forges ahead into the future. Ann Field,
Steve McCarthy, and Jeff Rubin have
the Future Leaders Committee’s sincere
gratitude for contributing their valu-
able time and wisdom to our dawning
endeavor.

Field is an experienced arbitrator, um-
pire, consultant, and mediator with



more than 25 years of global insurance
and reinsurance industry experience.
McCarthy has served as Senior Vice
President, Litigation for AmTrust Fi-
nancial since December 2019. Rubin
is an ARIAS US Certified Arbitrator,
FINRA (Financial Services Industry)
Arbitrator, and NFA (National Futures
Association) Arbitrator.

We also thank Josh Abrams, Zach
Bowles, and Sarah Phillips for inter-
viewing them.

- Kyley Davoodi & Shermineh (“Shi”)
Jones

ARIAS-U.S. Future Leaders Committee
Co-Chairs

Q: What was your first experience with
ARIAS?

Ann Field: My first
experience with
ARIAS was around
25 years ago. It was
intimidating be-
cause I am an in-

trovert, and I only knew two people in
attendance! However, I found members
to be friendly and welcoming. I met
people with each meeting and before
I knew it, I had a great circle of rein-
surance business colleagues through
ARIAS.

Steve McCarthy: I
believe my first expe-
rience with ARIAS
conference
recommended to me
by Larry Greengrass
in November 1999 in New York City,
perhaps at the Roosevelt Hotel. I had
only recently been assigned to handle
reinsurance disputes on behalf of my

was a

company (as a managing general agent).
The conference room was probably a
tenth of the size of the halls used now
for ARIAS’s annual conferences. There
were about one hundred attendees, and
I was probably the youngest and most
inexperienced. From that launching
point, I was able to view the evolution

and progress ARIAS has made as far as
the breadth of its reach, the relevancy of
its mission and resources, and the more
enjoyable improvements that have kept
ARIAS fun and interesting throughout
the years.

Jeff Rubin: 1 first
joined around 1996
or 1997, which,
looking back, was
not long after ARIAS
was founded in 1994.
My first experience with ARIAS was at-
tending the fall and spring conferences.
It was a great way to keep current on
reinsurance and arbitration issues. I
also found that many colleagues I was
working with on various reinsurance
litigation and arbitration matters would
attend the conferences, which gave me
a great opportunity to liaise with them,
discuss issues, and form stronger rela-
tionships.

That is a great distinction you see with
ARIAS and the quality of our in-person
conferences and events, as we believe
that in-person networking is a huge
benefit, especially for young people.
While other organizations have moved
to virtual networking, ARIAS is still
able to hold great in-person events.

Q: Is there any one thing that you did
early in your re/insurance career that
was most impactful? Anything you
didn’t do but wish you did?

Ann Field: T said “yes” to opportu-
nities early in my career, even when I
was nervous, and I agreed to speak on
panels when asked. I quickly learned
that members were interested in hear-
ing what I had to say, which expanded
my circle of reinsurance business col-
leagues. ARIAS introduced me to peo-
ple that I might not have met on my
own.

I aim to avoid regrets, so there is noth-
ing I wish I had done but didn't.

Steve McCarthy: The company I
worked for early in my career was small,
and while its reinsurance portfolio was
diverse and expansive, it had little to no
internal reinsurance expertise. It was
on me to develop our reinsurer rela-
tionships, our reinsurance expertise, a
collection strategy for complex claims,
and a protocol to resolve disputes. The
ARIAS network helped me with that
development almost immediately.

At the time of my initial assignment to
the reinsurance practice, my knowl-
edge was embarrassingly limited - in
retrospect I probably should have taken
a course, but in 1998 it was a challenge
to find the right resources and facilities
(that sounds like a lame excuse!).

Jeff Rubin: Looking back, I wish I had
joined ARIAS sooner in my career.
Once I became a member of ARIAS
and began attending the fall and spring
conferences, I realized the enormous
value of the organization both in terms
of the continuing legal educational val-
ue and the networking opportunities.

Joining ARIAS early is a great step for
your career path and allows you to meet
the leaders of the reinsurance industry
early on and get your name out there.
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It also ensures that when you and your
peers become the next generation of
leaders, you are all familiar with each
other already.

Q: Sitting here today, what are your
most memorable professional relation-
ships that originated through ARIAS?

Ann Field: My most memorable pro-
fessional relationships were gained
when I sat on the ARIAS Long Range
Planning Committee many years ago.
We were a hard-working committee
that provided recommendations to
the ARIAS Board. This experience also
helped my nomination to serve on the
ARIAS Board, which I did for 6 years.
I treasure my time working with all of
these colleagues and getting to know
them so well.

Steve McCarthy: Many positive and
productive relationships come to mind,
and I look forward to more in the fu-
ture. One that sticks out is Harry Co-
hen, now retired from Crowell & Mo-
ring. Harry and I spent a lot of time
together when we took the certified
arbitrator training course around 2003.
Harry and I bonded quickly, I think
mostly because of our NYC outer-bor-
ough roots, sensibilities and sense of
humor. Harry and I subsequently had
many opportunities to work togeth-
er, and to serve on panels together as
counterparty representatives.

Jeff Rubin: If T had to pick one as the
most memorable it would have been
with Mary Kay Vyskocil, who at Simp-
son Thacher and is currently a District
Court Judge in the Southern District of
New York. We came on to the ARIAS
Board the same year and worked close-
ly together on many important ARIAS
initiatives for several years.

Q: How would you recommend that
newer and/or younger members make
the most out of ARIAS?

Ann Field: Don’t be afraid to step up
and join committees and volunteer your
time! You will meet many wonderful
people. Your efforts will be recognized
by others, which could lead to future
business and/or business relationships
that you never would have expected.
Demonstrating your time as a volun-
teer on committees or panels could also
lead to an opportunity to serve on the
ARIAS Board, which is truly a great ex-
perience.

Steve McCarthy: Take advantage of
the training, the webinars, the CLEs,
and the networking events. The spring
and fall conferences are always profes-
sionally rewarding, and to be enjoyed. I
have found the members of ARIAS to be
helpful and relatable, and most are will-
ing to share professional advice - it’s a
good community. As a newer member,
don’t be afraid to ask to meet up with
people during conference breaks.

Jeff Rubin: Attend the conferences and
become involved in the committees
and initiatives of the organization. If
you are willing to do the work, you can
make major contributions and shape
the future. Reinsurance attorneys are
not as fungible as general litigators, and
companies and firms need people with
actual experience in reinsurance.

ARIAS is especially great for young
people. By going to ARIAS conferences
and getting involved in committees,
you will meet people throughout the
industry, and you will soon get to know
everyone. I have made real friendships
from regularly attending ARIAS events,
and when you develop a friendship

with colleagues that you may later have
adversarial relationships with in the
business, it really helps to be able to re-
solve those issues by dealing with peo-
ple you already know and have a con-
nection with. It all goes to show what a
small business we are in and how rela-
tionships work.

Q: How can ARIAS continue to engage
and support its members, especially
the new generation?

Ann Field: The Future Leaders Com-
mittee is a fantastic starting point! It
would be great to hear from the Fu-
ture Leaders Committee what events
or support would be beneficial for new
members and/or those that are earli-
er in their careers. Additionally, those
of us with longer tenures with ARIAS
should bring early career profession-
als to ARIAS conferences and events
whenever possible and take the time
to introduce our colleagues to others
within ARIAS.

Steve McCarthy: I think the more
in-person events ARIAS can devel-
op, the better for its members. Rein-
surance, as a practice, boils down to
Contracts 101 plus relationships that
can and should be nurtured. In-person
(and to some degree, virtual) events
help to develop those relationships and
lead to the sharing of opportunities.

Jeff Rubin: By encouraging the par-
ticipation of the new generation and
opening opportunities for them to
contribute in important ways through
committee membership, strategic plan-
ning, and ultimately participation at
the Board level.



Q: Do you have a favorite ARIAS
memory?

Ann Field: I have two favorite memo-
ries: First is one of the conferences that
I co-chaired with Joy Langford. We cre-
ated interesting videos with profession-
al actors for the fact patterns through-
out the conference. They were creative
and fun, making the conference a little
different.

My other favorite memory was the
20-year anniversary dinner. I was on
the Board at the time and helped with
the planning of the big event. Overall,
it was a lovely party with great stories
shared, especially of the many import-
ant founders of ARIAS.

Steve McCarthy: I have many fond
ARIAS memories from the Spring Con-
ferences, where there are opportunities
to spend time with other members out-
side of a formal conference setting. Ac-
tivities such as playing basketball, try-
ing to golf, or hanging out by the pool
bar can often result in the most authen-
tic connections.

Jeff Rubin: My favorite ARIAS mem-
ory was the 25th Anniversary Dinner
in 2019. This was a gala affair, and the
highlight of the event was giving Bill
Yankus the Dick Kennedy Award. Bill
was the Managing Director of ARIAS
for many years and his professionalism,
competence, integrity and dedication to
the organization was laudable. I had the
privilege of announcing the award and
giving it to him. I was honored when
Bill, who was surprised and moved to
receive it, requested that I send him the
remarks I made about his contributions
to ARIAS to share with his family.

Josh  Abrams has
been a practicing (re)
insurance  attorney
for 17 years, with a
focus on litigation,
arbitration, coverage,
and contract wording. He is current-
lyAVP-Counsel at Arch Insurance Com-
pany and serves as an EducationCoor-
dinator of the ARIAS’ Future Leaders

Committee.

Zach Bowles is Vice
President and Assis-
tant General Coun-
sel at Topsail Re. He
is a member of the
ARIAS Future Lead-
ers Committee currently residing in Chi-
cago with his wife.

Sarah  Phillips s
Counsel in Simpson
Thacher &amp; Bart-
lett LLPs Insurance
Litigation
She represents clients
in a variety of complex commercial lit-
igation, with an emphasis on insurance
and reinsurance, including in connection
with coverage matters, mass-tort liabili-
ty, bad faith claims and in arbitration.
Sarah was a Co-Chair of ARIAS’ 2024
Fall Conference and is a member of
ARIAS’ Future Leaders Committee.

Practice.
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New York Appellate Court
Decision Affords Fronting Insurers
Additional Sateguards Against
Reinsurers T'hat Fail to Post
Security For Their Reinsurance

Obligations

By James P. Chou and Marshall O. Dworkin?

A recent decision from New York’s for insurers acting as “fronting com- Insurance Co. v. Millennia Assurance,
Appellate Division, First Department panies” in captive reinsurance arrange- Inc. (the “Millenia Action”),* the First
significantly strengthens protections ments. In New York Marine ¢ General Department found that, for purposes
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of a preliminary injunction, the failure
to sufficiently collateralize a Regulation
114 Trust—at least to an amount that
allows the insurer to avoid a Schedule F
Penalty—constitutes irreparable harm
as a matter of law. As a result, insuring
fronting companies have safeguards
against significant exposure while any
potential litigation with its reinsurer
proceeds through the court system.

I. Captive Reinsurance
Arrangements Potentially
Leave Fronting Insurers With
Significant Exposure

Reinsurance is often referred to as “in-
surance for insurance companies.”” At

One unique subset of reinsurance ar-
rangements are what are known as
“fronting” arrangements where an in-
surer issues a policy that, by design, is
reinsured entirely or almost entirely
by a reinsurer.® In this arrangement,
an insurer underwrites a risk while
contracting virtually all of the risk and
corresponding premium to the rein-
surer; the original insurer acts as a pass
through or front, and it is the reinsur-
er that effectively assumes the risk of
loss.” Fronting is often used as a form of
self-insurance for companies that have
created wholly-owned licensed insur-
ers, known as a “captive,” that assumes
all of the risk from policies issued by
the fronting insurer to the captive’s par-
ent or affiliated entities.

é 6Reinsurance is
often referred to as
‘insurance for insurance

companies.

a basic level, reinsurance is an arrange-
ment where one insurance company
cedes all or part of the risk that it has
underwritten to another insurer, in
return for a percentage of the premi-
um.* In turn, the reinsurer agrees to
indemnify the ceding insurer for the
risk transferred. The reinsurer’s “sole
obligation” is to indemnify or reim-
burse the ceding insurer for a specified
percentage of the claims and expenses
attributable to the risks that have been
reinsured.’

3
99

Theoretically, a fronting insurer should
retain little to no risk under a fronting
arrangement. But because the fronting
insurer remains liable to its direct in-
sureds for the coverage that it under-
writes,® it faces substantial risk where
the reinsurer is unable or, more nefari-
ously, refuses to reimburse the fronting
insurer for claims paid to the direct in-
sureds. To reduce that risk and elimi-
nate any question about the reinsurer’s
obligation to the fronting insurer, rein-
surance agreements often incorporate
the
which “restricts the ability of a rein-

“follow-the-fortunes” doctrine,

surer to question” the ceding insurer’s
good faith claim payments.” Accord-
ingly, under this doctrine, a reinsurer
must respect a ceding insurer’s decision
to pay or contest underlying claims and
must pay the reinsurance claim if the
claim is “arguably within the scope of
the policy”—a “purposefully low” stan-
dard.” Additionally, to obtain credit for
the reinsurance on the ceding insurer’s
financial statements, some states, in-
cluding New York, require a collateral
trust for reinsurance obligations or oth-
er forms of security such as a letter of
credit under certain circumstances.

Il. In NYMGIC v. Millenia,
the Captive Reinsurer
Left The Fronting Insurer
Undercollateralized

In the Millenia Action, New York Marine
& General Insurance Co. (“NYMGIC”)
served as a fronting insurer for a North
Carolina-domiciled captive insurance
company—Millennia, which did not
have authority to write insurance in
New York state. Affiliated with Tower
Auto Mall in New York City—a com-
pany that, among other things, leases
cars to Uber and Lyft drivers—Mille-
nia agreed to reinsure NYMGIC for
100% of all loss payments incurred on
commercial auto insurance policies
NYMGIC issued to Millennia-related
entities. This agreement was memori-
alized in the August 2020 Reinsurance
Agreement between NYMGIC and
Millennia, which charged Millennia
with, among other things, ensuring
that the parties’ collateral trust, known
as a Regulation 114 trust (the “Trust”),
was sufficiently collateralized, and also
required Millennia—without discre-
tion—to deposit all funds demanded
by NYMGIC into the Regulation 114
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Trust. The reinsurance agreement also
required Millennia to pay NYMGIC
any amounts due within thirty (30)
days of receiving a quarterly Net Settle-
ment Amount Report, which outlined
the financial status of the reinsurance
program. The parties also executed a
Trust Agreement that likewise charged
Millennia with ensuring that the Trust
was sufficiently collateralized.

NYMGIC decided not to renew the in-
surance policies issued to the Millen-
nia-related entities, and those policies
expired on August 1, 2022. As a result,
NYMGIC could no longer use premi-
um payments from insureds to cover
loss payments or replenish the Trust.
Instead, NYMGIC became entirely re-
liant on Millennia to collateralize the
Trust and to reimburse NYMGIC for
loss payments made under the Rein-
surance Agreement. Millennia, how-
ever, stopped reimbursing NYMGIC
for any loss payments, and failed to
collateralize the Trust even though
NYMGIC continued to draw down on
the collateral to reinsure itself for the
loss payments it was required to make.
Though the policies were not renewed
in August 2022, NYMGIC remained—
and still remains—liable in runoff for
all losses incurred for claims that arose
during the policy periods.

I1l. The Trial Court Initially
Denied NYMGIC’s Motion for a
Preliminary Injunction

As a result of Millennia’s failure to in-
crease the collateral despite NYMGIC’s
demand, NYMGIC filed a complaint in
the Supreme Court of New York, Coun-
ty of New York, seeking a declaratory
judgment and alleging that Millennia
had breached the parties’ Reinsurance

10

6 6Reinsurance 1S, in
essence, an agreement to
indemnify.99

and Trust Agreements by failing to
collateralize the Trust. Concurrently,
NYMGIC also filed an order to show
cause for a preliminary injunction re-
quiring Millennia to maintain suffi-
cient collateral in the parties’ Trust,
pursuant to the parties Reinsurance
and Trust Agreement, through the pen-
dency of the litigation. The trial court
denied NYMGIC’s motion for a pre-
liminary injunction concluding that
NYMGIC had failed to establish “ir-
reparable harm” because it could not
demonstrate “it is unable to pay a claim
notwithstanding its nearly one-half bil-
lion-dollar surplus”

IV. NYMGIC Argued That
Millennia’s Failure To
Collateralize The Regulation
114 Trust Caused Irreparable
Harm and a Preliminary
Injunction Was Warranted

NYMGIC appealed the trial court’s
denial of its motion for a preliminary
injunction. In so doing, it argued, as
it had below, that Millennia’s failure
to sufficiently collateralize the Trust
caused NYMGIC irreparable harm as
a matter of law under applicable case
authority. Reinsurance is, in essence, an
agreement to indemnify. Courts across
the country have found that indem-
nity agreements that obligate the in-
demnitor to maintain collateral for the
protection of the indemnitee must be
strictly enforced, particularly through

preliminary and permanent injunc-
tions. Indeed, one federal district court
surveyed rulings from across the coun-
try involving indemnity agreements,
particularly those involving a surety,
and held that a “majority of courts that
have addressed the issue have agreed
that, in light of the unique nature of
a collateralization agreement, a court
should compel its specific performance
through a preliminary injunction”
The rationale underlying these rulings
centers on an indemnity contract’s sole
purpose to provide reimbursement and
security for third party claims against
an indemnitee, as is the case with rein-
surance contracts. Given this purpose,
court have reasoned that the “lack of
security cannot be adequately reme-
died by a money judgment months or
years down the road”"* The inability to
enforce collateral provisions through
injunctive relief would create a moral
hazard that incentivizes indemnitors to
essentially cause indemnitees to lose the
benefit of this bargain. Indeed, the First
Department recently ruled in Atlantic
Specialty Insurance Co. v. Landmark
Unlimited, Inc.,’* that when indemni-
tors “default on their obligation to de-
posit collateral security” the indemni-
tee “will sustain irreparable harm.”

Apparently, however, New York had
never applied this principle in the rein-
surance context, much less captive re-
insurance. Despite the seemingly uni-
versal application of this principle, no
court in the country had applied it to



the reinsurance context in a published
decision. One reason for the dearth of
cases applying this principle to reinsur-
ance arrangements is that so many re-
insurance agreements and relationships
are governed by arbitration provisions,
which would remove any such decision
from the public sphere. Moreover, as
noted above, ongoing reinsurance ar-
rangements require cooperation and
good-faith efforts to resolve disputes so
that the relationship can continue ami-
cably. The dispute in the Millennia Ac-
tion, however, presented a unique con-
flict where the parties’ agreements had
no arbitration provision and, because
the policies had expired, Millennia had
no incentive to act cooperatively or in
good faith with NYMGIC.

In addition to arguing that it was ir-
reparably harmed as a matter of law,
NYMGIC also contended that the
damages it would incur from having to
report a Schedule F penalty due to the
lack of collateral would be difficult to
calculate. Schedule F is a section in an
insurance company’s statutory annu-
al financial statement that requires an
insurer to disclose reinsurance transac-
tions. Regulators use this disclosure to
identify the reinsurance arrangements
an insurer participates in, as well as the
collateral security unauthorized rein-
surers—such as Millennia—post for
the benefit of the insurance company.
While insurers may cede risk to a re-
insurance company, in order to receive
credit on their financial statements for
reinsurance provided by an unautho-
rized reinsurer, the reinsurer must pro-
vide an approved form of collateral in
an amount that is, at a minimum, equal
to the reinsurance reserves the insurer
has recorded in its financial statements.
If an insurer does not receive sufficient
collateral from its unauthorized rein-

surer through no fault of its own, it will
incur a statutory reduction to its poli-
cyholder surplus, commonly referred
to as a Schedule F Penalty.

NYMGIC argued that the Schedule F
penalties it was incurring as a result of
Millennia’s failure to collateralize the
parties’ Trust would harm NYMGIC’s
(1) T-Listing with the United States De-
partment of Treasury, (2) its risk-based
capital ratio (the “Ratio”), and (3) its
AM Best Rating. The reduction in
NYMGIC’s policyholder surplus would
necessarily decrease NYMGIC’s capac-
ity to issue or reinsure federal bonds—
ie.,, its T-Listing capacity—because
Treasury sets underwriting limitations
at 10% of paid-up capital or policyhold-
er surplus. Moreover, the Ratio, which
is closely monitored by state depart-
ments of insurance, ultimately mea-
sures whether an insurer has an appro-
priate level of policyholder surplus. A
sudden reduction caused by a Schedule
F penalty may lead to investigations or
interventions. Lastly, the decrease in
policyholder surplus could downgrade
an insurer’s AM Best rating, whose cap-
ital requirements set market standards
and is a rating that both the U.S. Secu-
rities and Exchange Commission and
the National Association of Insurance
Commissioners have designated as a
Nationally Recognized Statistical Rat-
ing Organization. Such a downgrade
would be public and would thus harm
NYMGIC'’s reputation and goodwill as
a reputable insurer, as well as its ability
to obtain other reinsurance and borrow
from future or current credit facilities.

In support of NYMGIC’s appeal, the
American Property Casualty Insur-
ance Association ("APCIA”) submitted
an amicus curiae brief arguing that if
licensed insurers, such as NYMGIC,

cannot rely on a reinsurer’s strict com-
pliance with the terms of a Regulation
114 Trust, the “stability of the insurance
markets of New York and other states
will be impaired” because insurers will
shy away from the risk of undermin-
ing their statutory surplus or incurring
penalties and suffering “other deleteri-
ous downstream effects of a reduction
in surplus” After closely analyzing the
applicable regulations and the New
York Department of Financial Services
legal opinions interpreting them, the
APCIA concluded that Regulation 114
Trust “must be fully collateralized to
perform their function of security the
obligations of unauthorized reinsurers
like Millennia.”

V. The Appellate Division
Reversed The Trial Court In
Its Entirety and Found That
The Failure To Collateralize A
Regulation 114 Trust Causes
Irreparable Harm To Fronting
Insurers

The Appellate Division not only unan-
imously reversed the trial court’s deni-
al of NYMGIC’s motion for a prelim-
inary injunction, but directly granted
the motion, thus implicitly finding
that NYMGIC satisfied the two other
elements for a preliminary injunction:
likelihood of success on the merits and
the balance of equities. In granting
NYMGIC’s motion, the Appellate Divi-
sion found that submission of the Net
Settlement Amount Report—specifi-
cally, the “collateral review statement”
contained in the report along with a
supporting affidavit from a servicer for
NYMGIC was sufficient proof to satisfy
the “likelihood of success” element.

11



New York Appellate Court Decision Affords Fronting Insurers... I

Critically, the Appellate Division ex-
tended the holding in Atlantic Specialty
to the captive reinsurance context by
finding irreparable harm where “the
indemnitor defaulted on its obliga-
tion to deposit collateral security” The
trial court and Millennia’s focus on
NYMGIC’s ability to pay claims while
the litigation progressed was in error,
and the Appellate Division, instead,
noted that NYMGIC demonstrated
that “any surplus diminution caused
by insufficient collateral has cascading
impacts that are difficult to ascertain”
Notably, the Appellate Division swiftly
dismissed Millennia’s defenses, includ-
ing an offset defense based on allegedly
claims handling errors, noting that they
had been “considered” but are “unavail-
ing”

In sum, the Appellate Division decision
in the Millennia Action creates a power-
ful tool for fronting insurers to protect
themselves against reinsurers attempt-
ing to evade their contractual and regu-
latory obligations. Fronting insurers in
New York and across the country can
now use this decision to seek quick en-
forcement of collateral requirements if
a reinsurer attempts to litigate any po-
tential claims.
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Hybrid Occurrence Policies and
the Notice-Prejudice Rule

By Robert M. Hall

l. Introduction

Occurrence-based policies often re-
quire that a claim be reported “as soon
as possible” or “as soon as practical”
leading to rulings in many states that
the insured is not in violation of this
language unless the insurer has suffered
tangible prejudice from the delay in no-
tice. In contrast, claims-made polices
require that the claims must be “made”
against the insured during the policy
period and be reported to the insurer
during the policy period or a short time
thereafter. Claims-made policies have

been so structured to avoid very signif-
icant actuarial and underwriting prob-
lems with long-tailed business and to
preserve a market for these exposures.
Courts have become knowledgeable
about claims-made policies and today
they enforce their claim reporting fea-
tures as written.

The rub comes when insurers use a
hybrid occurrence policy with specific
time limits on reporting claims. When
these policies are litigated, the deci-
sions, and the reasoning behind them,
tend to come off the rails. The purpose

of this article is to examine these deci-
sions based on Texas law, issued by the
Texas Supreme Court, the Fifth Circuit
Court of Appeals and District Courts in
the Fifth Circuit.

1. Baseline Decisions

PA]J, Inc. v. Hanover Insurance Co., 243
S.W. 3d 630 (Tx. 2008), involved an
occurrence based commercial general
liability policy. In the coverage litiga-
tion, the parties stipulated that the in-
sured failed to give notice as soon as

13



Hybrid Occurrence Policies and the Notice-Prejudice Rule I

¢ 6Caselaw on the
effectiveness of specific
notice provisions seems
to vary with whether
the provision is in the
basic policy or in an
endorsement.99

practicable and that the insurer was
not prejudiced by the untimely notice.
The court declined to rule on whether
the notice provision was a condition
precedent or merely a covenant. Citing
caselaw from the Fifth Circuit, the Tex-
as Supreme Court held for the insured
stating: “Texas law . . . requires an in-
surer to demonstrate prejudice before it
may avoid coverage based on untimely
notice. We agree with [the insured] that
only a material breach of the timely no-
tice provision will excuse [the insurer’s]
performance under the policy.™

Prodigy Communications Corp. v. Agri-
cultural Excess & Surplus Insurance Co.,
288 S.W. 3d 374 (Tx. 2009), involved a
claims-made policy with an endorse-
ment stating that, as condition prec-
edent, notice of loss must be given as
soon as practicable, but in no event lat-
er than 90 days after policy expiration.
The insured gave notice within the 90-
day period, but the issue was whether
notice was given as soon as practicable.
The court ruled for the insured on the
basis that the “as soon as practicable”

14

language was not a material part of the
bargain. As to the typical claims-made
90-day reporting period the court ob-
served:
Because the requirement that a
claim be reported to the insurer
during the policy period or within
a specific number of days thereafter
is considered essential to coverage
under a claims-made-and-reported
policy, most courts have found that
an insurer need not demonstrate
prejudice to deny coverage when
an insured does not give notice
of a claim within the policy’s time
frame.?

I1l. Notice Provision in Policy
or Endorsement

Caselaw on the effectiveness of specif-
ic notice provisions seems to vary with
whether the provision is in the basic
policy or in an endorsement. An exam-
ple of the former is 444 Utopia Lane,
LLC v. Peleus Insurance Co., No. SA-20-
CV-0716-XR, 2021 WL 8442023 (W.D.

TX. Aug. 11, 2020), which involved an
occurrence-based, commercial proper-
ty surplus lines policy providing cover-
age in the basic policy for hail and re-
quiring notice of loss within 365 days of
policy expiration. The insured did not
provide timely notice. The court found
that notice was a condition precedent’
but, nonetheless, required a showing
of prejudice.* The court acknowledged
that this was inconsistent with the rule
for claims-made policies but, pursu-
ant to Fifth Circuit precedent, this was
justified by the fact that “[with claims
made policies], unlike ‘occurrence’ pol-
icies, the insured and insurer specifi-
cally negotiate the terms of the notice
provision.”” Based on its review of the
facts, the court ruled the insurer was
not prejudiced by the late notice.

An occurrence-based liability policy
with an absolute pollution exclusion
was amended by an endorsement that
allowed coverage for certain pollution
incidents reported within 30 days. A
claim was reported outside the 30-day
window. The court, in Matador Petro-
leum Corp. v. St. Paul Surplus Lines
Insurance Co., 174 E3d 653 (5th Cir.
1999), acknowledged the common dif-
ference in treatment of notice between
occurrence and claims-made policies
noting that applying the notice-prej-
udice rule to claims-made policies
“would interfere with the public’s right
to contract”® Indeed:
The endorsement provision sup-
plemented the basic agreement and
constituted additional bargained
for coverage. An extension of the
notice period would expand this
coverage and would expose St. Paul
to a risk broader than the risk ex-
pressly insured against in the pol-
icy. . . The nature of [the insured’s]
and [the insurer’s] bargain resem-



bles the nature of the bargain un-
derlying a ‘claims-made’ policy.”

Blanco West Properties, LLC v. Arch
Specialty Insurance Co., No. 4:18-CV-
897,2018 WL 6573117 (S.D. TX.) (affd
5th Cir., No. 18-20745. Summary Cal-
endar, Jul. 22, 2019)), involved an oc-
currence-based commercial property
policy that required prompt notice of
losses. However, it contained a Texas
Windstorm and Hail endorsement that
required the insured to report wind-
storm and hail losses within one year.
The court observed that: “The inclusion
of the one-year notice requirement in a
separate Endorsement, to which both
parties ‘agreed, indicates strongly that
the specific time requirement for notice
is an essential term of the parties’ insur-
ance contract.”® The court ruled that the
insurer did not need to show prejudice
for a claim report beyond the one-year
period.

Similarly, in RC Management, Inc. v.
Third Coast Insurance Co., No. SA-
24-CV-00711-XR, 2025 WL 1699951
(W.D. Tx Jun. 11, 2025):
This Court, in line with the Fifth
Circuits decisions in Matador and
Blanco, will honor the plain lan-
guage of the one-year notice provi-
sion, a condition for coverage that
the Plaintiff specifically agreed to
accept. See Notice of Loss Amend-
ment Endorsement (“It is agreed
that for loss damage . . . caused by
or resulting from Windstorm (in-
cluding hail) the following [one-
year notice provision] shall apply.”)
[The insured] provided notice of
loss to [the insurer] more than one
year after the May 2020 storm; ac-
cordingly; the Policy does not pro-
vide coverage for [the insured’s]
claims.’

IV. Commentary

The above cases from the Texas Su-
preme Court, the Fifth Circuit and Tex-
as District Courts interpreting Texas
law are in keeping with: (1) the insur-
ance industry view of loss notice un-
der claims-made policies; and (2) the
growing number of states that adhere
to the notice - prejudice rule under
occurrence-based policies. However,
these cases have some unsettling ram-
ifications for hybrid policies in which
an occurrence-based policy sets a firm
date by which losses must be reported.

For instance, what is the justification for
ignoring the 365-day notice limitation
in the body of the occurrence-based
policy in 444 Utopia but upholding sim-
ilar limits in endorsements? One might
understand upholding these limits in
truly negotiated endorsements. But re-
gardless of the boilerplate at the outset
of endorsements, many of these are not
negotiated but result from regulatory
mandates, state law variations or uni-
lateral insurer requirements for issuing
the coverage. It appears that insurer ef-
forts to bring more substance to the no-
tice requirements of occurrence-based
policies is suffering from the efforts of
courts to retain superficial bright lines
tests on notice.

Robert M. Hall is an
attorney, a former
law firm partner, a
former insurance and
reinsurance executive
and acts as an arbi-
trator and expert witness with respect
to disputes involving insurers, reinsur-
ers and self-insurers. He is a veteran of
more than 200 arbitration panels and is
certified as an arbitrator and umpire by
ARIAS-US. Hall has authored more than
100 articles, and they may be viewed at
his website: robertmhalladr.com. He is
a member of the editorial board of the
ARIAS Quarterly. The views expressed in
this article are those of the author and do
not reflect the views of his clients. Copy-
right by the author 2025.
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In Re Maiden Holdings, I.1D

Securities Litigation

U.S. Court of Appeals for the Third Circuit No. 24-1118
Filed August 20, 2025"

By Robert M. Hall

Background

This was an action for securities fraud
by Boilermaker Blacksmith National
Pension Trust and Taisahin Interna-
tional Bank Co. Ltd (“Boilermaker”)
against Maiden Holdings, Ltd (“Maid-
en”) alleging incomplete and mis-
leading information concerning loss
reserves leading to massive losses its
shareholders. The district court grant-

16

ed Boilermaker only limited discovery
into the level of historical losses and ul-
timately granted summary judgment to
Maiden. The court ruled that the data
sought by Boilermaker was immaterial
because the record showed that Maiden
did give some consideration to histori-
cal losses in preparing its offering to po-
tential shareholders. It granted summa-
ry judgment to Maiden explaining the
historical loss ratios were merely one of

many factors used to project losses and
set reserves. Boilermaker appealed.

Available Facts

More than 70% of Maiden’s net premi-
ums earned came from cessions from
AmTrust Financial Services, Inc. (“Am-
Trust”) from quota share reinsurance
with a 31% ceding commission. During



the relevant period of time, Maiden
projected ultimate losses between 50%
and 60% when the actual ultimate loss-
es were as high as 82.2% (on top of the
ceding commission). When the ac-
tual losses were revealed, the price of
Maiden’s common stock plunged from
$16.50 per share in February 2017 to
less than $2.50 per share in November
2018. Before the stock price dropped,
Maiden executives sold several thou-
sands of shares of common stock at an
average price of $13.50 to $16.40 per
share.

On Appeal

The Court of Appeals ruled that the
issue was not whether Maiden consid-
ered historical experience but whether
it “unlawfully omitted known, materi-
ally adverse historical loss ratios that
conflicted with Maiden’s loss ratio es-
timates and loss reserve statements as
report in SEC disclosure forms.™

The court found that the historical data
sought by Boilermaker was material in
that it had an outsized impact on loss
projections and was contrary to Maid-
en’s disclosures:
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2026 Spring Conference
April 29, 2026 - May 01, 2026

J.W. Marriott, Nashville, TN

In qualitative terms, the record
suggests that Maiden possessed
data showing that its largest seg-
ment became increasingly unprof-
itable year after year, but Maiden
informed investors it expected con-
tinuing profits without disclosing
the adverse historical data suggest-
ing otherwise.’

Moreover, Maiden advised investors
that historical loss development is as-
sumed to be indicative of future loss
development.

The Court of Appeals reversed the sum-
mary judgment ruling and remanded
with instructions to allow what it char-
acterized as “typical discovery” into
Maiden’s historical experience on the
Amtrust business.

Robert M. Hall is an
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law firm partner, a
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reinsurance executive
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trator and expert witness with respect
to disputes involving insurers, reinsur-
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certified as an arbitrator and umpire by
ARIAS-US. Hall has authored more than
100 articles, and they may be viewed at
his website: robertmhalladr.com. He is
a member of the editorial board of the
ARIAS Quarterly. The views expressed in
this article are those of the author and do
not reflect the views of his clients. Copy-
right by the author 2025.
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Future Leaders Committee Hosts Chicago Networking Event

Future Leaders Commaittee Hosts

Chicago Networking Event

The Future Leaders Committee held its second Kick-Oft Reception in Chicago on September 11, 2025.

The event brought together emerging leaders in the industry to foster connections and encourage discussion about how to
drive cross-generational engagement within, and the future of, ARIAS-U.S.

The evening was marked by inspiring words from veteran ARIAS-U.S. members, Stacey Schwartz (SwissRe) and Ann Field
(Aon).

We extend our gratitude to the speakers, all attendees, and Troutman Pepper Locke LLP for hosting the event. We look for-
ward to the continued success and impact of the Future Leaders Committee!

- Future Leaders Committee Co-Chairs Kyley Davoodi (Clyde ¢ Co)
and Shermineh “Shi” Jones (Troutman Pepper Locke LLP)
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Case Summaries

Case Determines Whether Sharing
Documents with Remnsurers Waives
an Insurer’s Work Product Production

Gartner sued its insurers in the South-
ern District of New York for losses in-
curred due to COVID-19 related event
cancellations. Gartner also sued its bro-
ker, Aon, for losses not covered by its
policies with insurers.

During discovery, the insurers withheld
documents on the basis of attorney cli-
ent privilege and work product. Gart-
ner and Aon argued that the insurers
waived any work product protection by
disclosing the documents to their rein-
surers, among others. Ultimately, cer-
tain documents were submitted to the
court for in camera review.

The court held that the documents were
protected by the work product doctrine
because they: (1) post-dated the com-
mencement of the litigation; (2) reflect-
ed mental impressions, opinions, and
conclusions of counsel; and (3) were
prepared in anticipation of litigation.

The court then went one step further
and held that insurers did not waive
the work product protection by sharing
these documents or communicating
with their reinsurers. In doing so, the
court explained that in certain instanc-
es, ‘communications with ‘third-party’
reinsurers can waive any work product
protection, ‘unless there was a common
interest shared by the reinsurer and [the
insurer]” To show a common interest,
there must be a common legal interest,
rather than a mere commercial one. Al-
though the Gartner court did not elab-

orate, it relied on other cases where this
concept was explained further. For ex-
ample, in Fireman’s Fund Insurance Co.
v. Great American Insurance Co. of New
York, 284 ER.D. 132 (S.D.N.Y. 2012),
the court explained that “[t]he key con-
sideration is that the nature of the in-
terest be identical, not similar, and be
legal, not solely commercial” Addition-
ally, “the parties must have come to an
agreement, ‘though not necessarily in
writing, embodying a cooperative and
common enterprise toward an identical
legal strategy” And, courts may con-
sider “whether ‘multiple persons are
represented by the same attorney’ or
any other evidence to demonstrate the

p33)

existence of ‘coordinated legal efforts!

Once a common legal interest has
been established, the Gartner court ex-
plained that the party claiming work
product protection must also show that
the communications were “made in the
course of formulating a common legal
strategy” Again, the Gartner court did
not elaborate, but other courts, such
as Fireman’s Fund, have explained that
consideration may be given to wheth-
er an attorney participated in the ex-
change of information.

In reviewing these factors, the Gart-
ner court held that the insurers did not
waive the work product protection be-
cause their reinsurers shared a common
legal interest. In this regard, the rein-
surers were subject to potential liability
for a judgment entered against, or a set-

Case: Gartner, Inc. v. HCC
Specialty Underwriters, Inc.,
2024 WL 1908085 (S.D.N.Y.
May 1, 2024)

Issue Discussed: Privilege
and Work Product

Court: U.S. District Court for
the Southern District of New
York

Dated Decided: May 1, 2024

Issue Decided: Sharing
documents with reinsurers
does not waive an insurer’s
work product protection
so long as the insurer and
reinsurer share a common
legal interest.

Submitted By: Gabrielle
Siskind, Senior Associate,
Zelle LLP

tlement entered by, insurers. Addition-
ally, the communications were made to
formulate a common legal strategy.
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Case Summaries

Case Looks at Who Decides Whether

a Prior Arbitration Award has a
Preclusive Effect

Continental, National Casualty (re-
insurer), and Nationwide (reinsurer)
were parties to three reinsurance agree-
ments that were in effect between 1969
and 1975 wherein the reinsurers agreed
to insure Continental against certain
risks. The
contained identical provisions requir-
ing arbitration for “any dispute [that]
shall arise between [the parties] with
reference to the interpretation of [the
agreement] or their rights with respect
to any transaction involved.” The agree-
ments further provided that arbitration
awards are “final and binding on both
parties.”

reinsurance agreements

A dispute arose over whether Conti-
nental’s billing methodology complied
with the “Loss Occurrence” provision
in the reinsurance agreements. Con-
tinental initiated separate arbitration
proceedings against National Casualty
and Nationwide, and both arbitration
panels adopted the reinsurer’s interpre-
tation of the reinsurance agreements

and issued final awards. Two federal
district courts entered orders confirm-
ing those awards.

Thereafter, another billing dispute
arose where the parties disagreed over
whether Continental’s billing meth-
odology was consistent with the “Loss
Occurrence” provision. The reinsurers
maintained that the prior arbitration
awards resolved the subsequent dis-
pute, but Continental disagreed and
demanded that the new dispute go to
arbitration. Rather than submit to ar-
bitration, the reinsurers filed suit in
federal court asserting that the prior
arbitration awards precluded a new
arbitration proceeding. Continental,
however, moved to compel arbitration
and dismiss the federal court action.
The federal district court agreed, grant-
ed Continental’s motion to compel, and
the reinsurers appealed.

On appeal, the Seventh Circuit af-
firmed, holding that the preclusive ef-

Calling All Authors

The Quarterly is seeking article submissions for upcoming
issues. Don't let your thought leadership languish. Leverage
your blogs, client alerts and internal memos into an article

for the Quarterly. ARIAS Committee articles and updates are
needed as well. Don't delay. See your name in print in 2025.

Visit www.arias-us.org/publications/ to find information
on submitting for the 2025 issues.

Case: National Casualty Co. v.
Continental Insurance Co., 121
F.4th 1151 (7th Cir. 2024)

Issue Discussed:
Arbitrability/Scope of
Arbitration

Court: U.S. Court of Appeals
for the Seventh Circuit

Date Decided: November
22,2024

Issue Decided: Whether a
prior arbitration award has
a preclusive effect is to be

decided by the arbitrators,
not the courts.

Submitted By: Tricia Duffy,
Associate, Saul Ewing LLP

fect of the prior arbitral awards was,
itself, an arbitrable issue. This holding
underscores the importance (and final-
ity) of arbitration awards.
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RECENTLY CERTIFIED

Newly Certified Arbitrators

-

" Philip E. Bell

Philip E. Bell provides reinsurance consulting and arbitration services. His areas of expertise include re-
insurance structures, reinsurance placement, claims administration, management, captive insurance, and
pooling. He has been directly involved in more than ten thousand reinsurance claims.

Bell is an ARIAS-U.S certified arbitrator and has experience as a Petitioner, Respondent, and party-appoint-
ed Arbitrator in industry proceedings.

Bell was the Executive Director and Chief Executive Officer of County Reinsurance, Limited (CRL) from
October of 2000 to December of 2023. CRL is a member-owned reinsurance company that provides proper-
ty, liability, and workers’ compensation reinsurance to self-insured pools in the United States.

Bell’s prior experience includes work with a national broker (Gallagher), and as a Risk Manager.

Bell received his BS and MA degrees from East Carolina University, and an MPA from UNC-Chapel Hill. He
earned the CPCU, ARM, and ARe designations.

Bell also served several years in the US Army as an Intelligence Analyst and Russian Linguist; he believes
this training was helpful for his transition to the insurance industry because insurance can seem like a for-
eign language.

Keith Dotseth

As one of the founding partners of the Larson King, LLP law firm and previously a partner in the Zelle &
Larson, LLP law firm, Keith Dotseth has been actively engaged in the insurance and reinsurance coverage
community for more than 30 years. During that time, he has directly participated in some of the most sig-
nificant insurance/reinsurance and crises management challenges over the last three decades; including, for
example, direct involvement in litigation arising from the 9/11 World Trade Center attack; Dr. Larry Nassar/
USAG/USOCP Sexual Abuse claims; silicone breast implant claims; the Exxon Valdez Oil Spill; as well as
many well-known superfund site environmental coverage disputes, including disputes arising from Love
Canal, Stringfellow, and Three-Mile Island environmental disasters.

In addition to publishing many articles in legal journals and law reviews, Dotseth was the Part 4 Editor and
Chapter Author of the "Reinsurance Professional's Deskbook: A Practical Guide," published in 2019, 2020
by Thomson, Reuters; and Co-Editor/Author of Chapter 72: The Reinsurance Contract in the New Apple-
man on Insurance Law, Library Edition.

Beginning in January of 2025, Dotseth serves as the Vice President - Legal for Olympus Insurance Company.
Olympus is one of the top 30 largest property insurers in the State of Florida.
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RECEN T LY CE RT I F I E D 15—

Douglas Price
Douglas Price is an FSA with more than 40 years of actuarial experience.

For more than 15 years he was a principal at Wakely Actuarial (currently Davies Life and Health Actuarial),
ultimately becoming President and Managing Partner of the practice prior to leaving in 2005.

He has provided consulting expertise to a broad list of US life insurance and reinsurance companies, and
specialized in financial and reinsurance reporting, valuation, product administration, compliance, pricing
and mergers and acquisitions.

After leaving Wakely, Price formed Price Consulting, LLC. in order to continue to provide actuarial consult-
ing services to select clients.

In addition to his actuarial experience, Price has been involved in several insurance-related business en-
deavors, which include being a part-owner, President and CEO of a nationally recognized TPA; being a
part-owner and COO of a small insurance company; and also being a part-owner of a large senior market
IMO.

Dana Wiele

Dana Wiele has been working in or for the insurance industry since October of 1987.

As an attorney licensed in Missouri and Illinois and having formal business education through the graduate
level, Wiele began his career working in the legal department of the personal auto and homeowner lines of
an insurer owned by a Fortune 100 company.

Beginning in 1989 he became directly involved in the reinsurance operation of ITT's Lyndon Insurance
Group, a position which enabled him to deal directly in life and P&C reinsurance programs between Lyndon
and its cedents.

In mid 1993, Wiele left Lyndon to start a niche legal practice representing insurers and reinsurers with a
heavy emphasis on transactions and related contractual arrangements which included traditional, non-tra-
ditional reinsurance, offshore arrangements, financing programs and direct company operations for both
Life and P&C entities.

Wiele eventually accepted the position of Senior Vice President and Associate General Counsel of Rein-
surance Group of America, Incorporated where he became responsible for duties as the head reinsurance
lawyer as well as regulatory and government relations.

Wiele continues in that position today and his career representing insurers and reinsurers spans 38 years.
Wiele is a Fellow in the Life Office Management Institute, a member of the Saint Louis University Chaffetz

School of Business International Business Advisory Board and has served as a leader in many insurance
industry trade association groups.
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