
Q3 • 2026

ALSO IN THIS ISSUE

Important Security Notice for 

Arbitrators

 

ARIAS Advisory Opinion No. 3

Non-Mutual O�ensive Collateral 

Estoppel Rejected By Appeals 

Court

 

Webinar: Right to Associate, Right 

to Control Clauses in Reinsurance 

Contracts

Music City Meets Music City Meets 
ReinsuranceReinsurance
Highlights from the 2026 ARIAS·U.S. Spring Highlights from the 2026 ARIAS·U.S. Spring 

Conference in Nashville Conference in Nashville 

April 29 to May 1, 2026April 29 to May 1, 2026



EDITORIAL POLICY — ARIAS·U.S. welcomes manuscripts of original articles, book reviews, comments, and case notes from our members dealing with current and emerging issues 

in the field of insurance and reinsurance arbitration and dispute resolution. All contributions must be double-spaced electronic files in Microsoft Word or rich text format, with all 

references and footnotes numbered consecutively. The text supplied must contain all editorial revisions. Please include a brief biographical statement and a portrait style photograph 

in electronic form. The page limit for submissions is 5 single-spaced or 10 double-spaced pages. In the case of authors wishing to submit more lengthy articles, the Quarterly may 

require either a summary or an abridged version, which will be published in our hardcopy edition, with the entire article available online. Alternatively, the Quarterly may elect 

to publish as much of the article as can be contained in 5 printed pages, in which case the entire article will also be available on line. Manuscripts should be submitted as email 

attachments. Material accepted for publication becomes the property of ARIAS·U.S. No compensation is paid for published articles. Opinions and views expressed by the authors are 

not those of ARIAS·U.S., its Board of Directors, or its Editorial Board, nor should publication be deemed an endorsement of any views or positions contained therein.

TABLE OF CONTENTS

ALSO IN THIS ISSUE

3	 EDITOR’S LETTER

BACK COVER

BOARD OF DIRECTORS

www.arias-us.org

4
Music City Meets Reinsurance
Highlights from the 2026 ARIAS·U.S. Spring Conference in Nashville 

April 29 to May 1, 2026 

By Susan Claflin, Kyley Davoodi, Frank DeMento and Joshua Schwartz

FEATURES

17	 Webinar: Right to Associate, 

Right to Control Clauses in 

Reinsurance Contracts

	 Speakers: Robert Whitney, 

McAngus Goudelock & Courie 

LLC and Kevin Grant, SVP - 

Claims, Catalina Re

11	 Tech Corner: Important 

Security Notice for 

Arbitrators

	 By Michael Kurtis and 

Jonathan Kline

14	 ARIAS Advisory Opinion No. 3

15	 Non-Mutual O�ensive 

Collateral Estoppel Rejected 

By Appeals Court

	 By Robert M. Hall

 



3ARIAS • U.S. QUARTERLY – Q3 • 2026

EDITOR’S LETTER

We are gearing up for the 2026 Fall 

Conference in NYC on November 12-

13, 2026, at the New York Marriott 

Marquis. By the time you read this, we 

should have the agenda pretty much set 

and hopefully you have registered for 

the conference. Based on the proposals 

to date, it should be a great conference. 

As you have seen from our social me-

dia postings, in June ARIAS·U.S. par-

ticipated on a panel at the 12th AIDA 

Europe Conference in Rotterdam. Past 

Chair Marc Abrams and current Board 

member Paul Dassenko, spoke on “�e 

Role of the Courts in Controlling Ar-

bitration.” Also in the panel were Jona-

than Sacher, a member of both ARIAS 

U.K. and ARIAS U.S., and Eric Evian, 

chair of ARIAS France and also a mem-

ber of ARIAS U.S. �e "A" in ARIAS 

stands for AIDA and this demonstrates 

how ARIAS U.S. can collaborate global-

ly with our cousins in Europe and else-

where. I will be speaking virtually in 

a debate on “Global reinsurance: new 

scenarios and outlooks” at the AIDA 

Brazil International Conference on No-

vember 11, 2026, so our collaboration 

with our international colleagues con-

tinues. 

�is issue starts o� with a recap of the 

Spring Conference in Nashville. Our 

conference co-chairs, Susan Cla�in, 

Kyley Davoodi, Frank DeMento and 

Joshua Schwartz collaborated to give 

you a sense for the program and the 

experiences members and guests had at 

the conference. If you missed the con-

ference like I did, the article takes you 

there.

Next, the Technology Committee pro-

vides an overview of the recent phish-

ing problems that arbitrators, and 

others, are experiencing and o�ers 

guidance on how to be safe. Authored 

by co-chairs Michael Kurtis (TransRe) 

and Jonathan Kline (Arch), “Important 

Security Notice for Arbitrators: Identi-

fying and Avoiding Phishing Emails,” 

explains why arbitrators are being tar-

geted and what they can do about it. 

As promised, the Ethics Committee 

continues to provide advisory opinions 

to help guide arbitrators and members 

in conducting arbitrations. ARIAS 

Advisory Opinion 3: When Does the 

ARIAS ARIAS·U.S. Code of Conduct 

Apply?, provides guidance for ad hoc 

arbitrations and whether ARIAS U.S. 

Certi�ed Arbitrators, when asked, must 

con�rm their adherence to the Code of 

Conduct. 

To top things o�, Editorial Board mem-

ber and proli�c author Robert Hall au-

thored a case note titled “Non-Mutual 

O�ensive Collateral Estoppel Rejected 

By Appeals Court,” which �nds a fed-

eral circuit court reversing a district 

court that decided the results of one 

case should apply to hundreds of other 

cases.

Please enjoy this issue of the Quarterly. 

�ank you to our authors. Please keep 

your articles coming. �e deadlines and 

requirements are on the ARIAS web-

site under Publications. We welcome 

ARIAS committee reports, letters to the 

editor, original articles and repurposed 

articles from ARIAS CLE programs. If 

you were on a panel at the Spring Con-

ference or made a program proposal 

that was not accepted or submitted a 

panel for the Fall Conference, please 

turn your presentation or proposal into 

an article for the Quarterly. 

Finally, the next issue of the Quarterly 

will be the last issue that we print and 

mail. Starting the �rst quarter of 2027, 

the Quarterly will be digital only.

Larry P. Schi�er

Editor
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Music City Meets Reinsurance
Highlights from the 2026 ARIAS·U.S. Spring Conference in Nashville 
April 29 to May 1, 2026

By Susan Claflin, Kyley Davoodi, Frank DeMento and Joshua Schwartz

Spring Conference Recap

ARIAS·U.S. made its Music City debut when the 2026 Spring 

Conference brought the organization to Nashville, Tennessee 

for the very �rst time, delivering a dynamic and engaging 

program against the backdrop of the city’s unmistakable en-

ergy. Combining substantive programming with a distinctly 

local �avor, this year’s Spring Conference struck a balanced 

chord between professional development and collegial con-

nection. Feedback overwhelmingly proves it was a successful 

‘�rst rodeo’ for ARIAS·U.S. in Nashville.

A Keynote Rooted in the Music Business

�e conference opened with a keynote address by Jordan 

Keller, founding partner of Keller Turner Andrews & Gha-

nem, PLLC. Drawing on his unique upbringing in a family 

deeply embedded in the music industry, Keller o�ered an 

engaging perspective on the intersection of entertainment 

law and insurance. His remarks underscored the critical role 

insurance plays in supporting creative industries—an espe-

cially �tting theme for a conference hosted in Nashville.
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Day 1: Umpires Take Center Stage, and the 

RICO “Fraudemic” in New York

�e �rst general session, A View from the Center Chair: Um-

pire Experiences, Opinions, and Answers, provided attendees 

with a valuable opportunity to hear directly from seasoned 

umpires. Moderated by Ann Field, the panel featured Mark 

Wigmore, Sue Grondine-Dauwer, and Frank Lattal. Discus-

sion ranged from e�ective versus ine�ective advocacy in ar-

bitration, the value of expert testimony, and managing the 

role of party-appointed arbitrators. �e session’s candid tone 

and interactive Q&A from the audience reinforced its prac-

tical orientation.

Next was a dynamic two-parter featuring a lively panel of 

fresh faces—Tradesman’s Don Orlando, Kirk Willis, CEO 

of the Willis Group, and Premia’s Steve Dzury—along with 

Christopher Celentano of Sompo, Daisy Khambatta of Ken-

nedys, and moderator Josh Schwartz of Premia. �e session 

tackled a pressing and evolving issue: the rise of allegedly 

fraudulent claims in New York, driven in part by third-party 

litigation funding. Framed as a “fraudemic,” the multi-part 

presentation examined the complex ecosystem of law �rms, 

medical providers, and funders—and the impact on insurers. 

�e session concluded with a discussion of risk transfer is-

sues in these cases and whether ARIAS arbitrators can play a 

role in adjudicating these declaratory judgment actions more 

e�ciently than the courts.

Howdy! A True Nashville Welcome Reception

If Nashville made a strong �rst impression during the day, 

it truly came to life at the conference’s western-themed wel-

come reception. In what was one of the most memorable 

and widely discussed aspects of the conference, attendees 

enthusiastically embraced the theme. Cowboy hats—many 

custom-made for the event, thanks to the Wild�ower Brim 

Company—were in abundance, as were boots and other 

western attire (if there were a prize for best dressed, the com-

petition would’ve been �erce). Add in live music from Bel-

mont University, and the lively and immersive atmosphere 

re�ected both the Nashville experience and the collegial spir-

it of the ARIAS community.



6 www.arias-us.org

Spring Conference Recap
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Day 2: Ethics and Corporate Perspectives, and 

Breakout Sessions

�ursday began with Corporate Counsel Speaks: Ethical Ac-

countabilities for the Arbitral Process, moderated by Susan 

Mack. Senior in-house counsel (Alysa Wakin-Odyssey Re; 

Joshua Schwartz-Premia; Patrica Fox-formerly AIG; and 

Steven Najjar-Hannover ) shared their perspectives on main-

taining ethical rigor across all participants in arbitration. 

�e discussion emphasized ensuring integrity in the arbitral 

process, addressing di�cult or ambiguous ethical scenarios, 

and the importance of leadership in setting expectations. 

Audience participation underscored the practical relevance 

of these issues.
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Spring Conference Recap

�e conference’s breakout sessions o�ered attendees a range 

of specialized topics, re�ecting both traditional concerns and 

emerging risks:

•	 Natural Catastrophes and the U.S. P&C Market

	 Examining evolving catastrophe trends, their e�ect on 

pricing and underwriting, and the stabilizing role of 

reinsurance. Presenters: Aimee Hoben-�e Hartford; 

Fred Karlinsky-Greenberg Traurig, PA; and John Fin-

ston-Finston Strategic Consulting LLC.

•	 Emerging Risks – 2026 Edition

	 A forward-looking discussion that included data 

centers, GLP-1 pharmaceuticals, space-related expo-

sures, and ongoing tort reform developments. Pre-

senters: Rosehana Amin-Clyde & Co., LLP; Martha 

Conlin-Troutman Pepper Locke LLP; Frank DeMen-

to-Transatlantic Re; Michael Muscarella-Transatlantic 

Re; and Lisa Simon-Swiss Re.

•	 Russian Aviation Leasing Disputes

	 A detailed analysis of litigation arising from aircra� 

stranded in Russia, including divergent U.S. and U.K. 

approaches and implications for coverage. Presenters: 

Nicole Guerin-Axis Re; Mark Meyer-Holman Fen-

wick Willian LLP; Troy Shuman-Enstar US; and Kelly 

Tsai-O’Melveny & Myers LLP

•	 Preparing Expert Reports

	 Practical guidance on cra�ing expert reports that 

withstand cross-examination and scrutiny at hearing. 

Presenters: Leslie Davis-Troutman Pepper Locke LLP; 

Ronald Klein-Obtutus Advisor GmbH; and Lawrence 

Greengrass.

•	 Member Services Committee (MSC) Networking 

Session

	 As in prior conferences, the MSC conducted a net-

working session in which ARIAS members met new 

people and reacquainted with former colleagues in a 

lively session where arbitrators, outside counsel, actu-

aries and company representatives engaged with each 

other.

Line Dancin’ Down Honky Tonk Highway

�ursday a�ernoon gave everyone a chance to stretch their 

legs and experience Nashville �rsthand. Some toured the 

Country Music Hall of Fame and historic RCA Studio B. 

Many joined a Nashville classic—the Honky Tonk Highway 

bar crawl down Broadway. Others took networking out of 

the conference room and onto the dance �oor with a private 

country line dancing class. �ere was no awkward shu�ing 

here—this courageous group hit their stride quickly and de-

livered some Nasvhille-worthy boot scootin’ (the video evi-

dence will live proudly in the annals of ARIAS·U.S. history)! 

Day 3: AI, Captives, and High-Risk, Multi-Party 

Claims

Friday’s sessions turned to forward-looking topics, beginning 

with From Algorithms to Arguments: Arbitrating with Genera-

tive Arti�cial Intelligence. Panelists James Calvert-Troutman 
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Pepper Locke LLP; Taylor Ho�man-Swiss Re; Joshua Pol-

ster-Simpson, �acher & Bartlett LLP; and Josh Shettle-En-

star US explored practical applications of generative AI in 

litigation and arbitration, emerging case law on AI use by 

insurers and counsel, and important ethical and procedural 

considerations. �e session highlighted how rapidly evolving 

technology is reshaping dispute resolution processes.

Next up was a discussion on a topic that has not been ad-

dressed at an ARIAS·U.S. conference in some time: captives 

in the reinsurance industry. Panelists Mark Chudleigh-Ken-

nedys; Kyley Davoodi-Clyde & Co. US LLP; Daryn Rush-

Chubb; and Christine Russell-Chubb Bermuda explored 

the nature of the captive arrangement, including the reasons 

companies utilize captives, how captive arrangements di�er 

from traditional reinsurance, and common pitfalls and stra-

tegic considerations.

�e �nal general session, Reinsurance Implications of Settle-

ment of High Risk, Multi-Party Sexual Molestation Claims, 

examined settlement dynamics in large, complex SAM claims 

involving multiple parties and policies. Panelists Michael 

Kuehn-Riverstone Resources LLC; Andrew Maneval-Chesh-

am Consulting, LLC; Je�rey Rubin-JM Rubin Consulting; 

and Joseph Schiavone-Saiber LLC explored issues such as 

allocation, exhaustion, and competing �nancial incentives—

emphasizing the challenges arbitrators face in resolving these 

disputes.

Closing Remarks

�e conference concluded with remarks from Sarah Gordon, 

ARIAS Chair. By then, the verdict was in: Nashville deliv-

ered—and so did ARIAS·U.S. �e programming was strong, 

the attendance was engaged, and the location hit the sweet 

spot between serious content and memorable experience. 

Most importantly, people leaned into the setting—especially 

at the reception, which may go down as one of the more en-

thusiastically themed events in recent memory.
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We'd like to thank our sponsors of the
ARIAS·U.S. 2026 Spring Conference!
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Arbitrators are increasingly target-

ed by phishing and impersonation 

emails that exploit case assignments, 

scheduling communications, party 

correspondence, fee payments, and 

ARIAS-sponsored events. �ese mes-

sages are designed to appear legitimate 

but are intended to compromise con�-

dentiality, redirect payments, gain un-

authorized access to professional sys-

tems, or steer ARIAS members towards 

external services/vendors that are not 

sanctioned by or a�liated with ARIAS.

Please review the guidance below care-

fully.

How Are Arbitrators Targeted

Phishing emails targeting arbitrators 

commonly reference:

•	 Unsolicited or “cold-call” inqui-

ries about arbitration services 

provided by the recipient, o�en 

from a non-corporate or “suspi-

cious” e-mail address

•	 Case names or docket numbers 

(real or fabricated)

•	 Parties, counsel, other arbitra-

tors, or case administrators

•	 Fee invoices, retainer payments, 

or wiring instructions

•	 Scheduling orders, awards, or 

dra� decisions

•	 Urgent “procedural” issues re-

quiring immediate attention

Because arbitration communications 

are o�en con�dential and time-sensi-

tive, attackers exploit urgency and ap-

Important Security Notice for 
Arbitrators
Identifying and Avoiding Phishing Emails

By Michael Kurtis and Jonathan Kline

 

Tech Corner
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parent authenticity to bypass normal 

scrutiny.

 

Common Red Flags in 

Phishing Emails to Arbitrators

Be especially cautious if an email in-

cludes:

•	 A “Suspicious” e-mail address

	 �ese are email addresses that 

are slightly “o� ” and are not le-

gitimate based on close inspec-

tion. For example, “arlas-us.

org” or “arias-us.net” instead 

of “arias-us.org” or messages 

that appear to be from a trusted 

contact but the email address is 

completely di�erent when exam-

ined (display name shows “Lar-

ry Schi�er” but the address is 

“larry@random-domain.com”

•	 Urgent payment or banking re-

quests

	 Requests to “update wire instruc-

tions,” “con�rm account details,” 

or “reissue payment”

•	 Unusual case-related attach-

ments or links

	 Unexpected “revised awards,” 

“corrected pleadings,” or “secure 

document portals”

•	 Sender impersonation Messages 

that appear to come from:

◦	 Case administrators or arbi-

tration organizations

◦	 Counsel of record

◦	 Co-arbitrators or tribunal 

chairs

	 …but use slightly altered 

email addresses

•	 Pressure to bypass protocol Re-

quests to act quickly, keep the 

request con�dential, or deviate 

from standard procedures

•	 Generic or inconsistent lan-

guage Misspellings, odd phras-

ing, or greetings that do not 

re�ect your normal communica-

tions

•	 Solicitations for arbitrator ser-

vices – “Cold call” e-mails re-

questing information about your 

services and/or seeking referrals 

to other arbitrators

•	 O�ering information or ser-

vices provided by ARIAS or its 

approved third-party vendors 

– o�ers of member or attendee 

lists, hotel services, or other of-

fers related to an ARIAS event 

that are not from an ARIAS 

e-mail address

Best Practices for Arbitrators

To protect yourself and the integrity of 

the arbitration process:

1.	 Verify independently

◦	 Con�rm payment instruc-

tions or sensitive requests by 

telephone or known secure 

channels

◦	 Use contact information al-

ready on �le—not what ap-

pears in the email

2.	 Treat unexpected e-mails and 

attachments with caution

◦	 Do not open attachments or 

links unless you were clearly 

expecting them

◦	 When in doubt, request re-

transmission through an es-

tablished secure platform

3.	 Never share credentials

◦	 Do not provide login details, 

veri�cation codes, or bank-

ing information by email

4.	 Follow established procedures

◦	 Do not act on instructions 

that con�ict with organiza-

tional rules, tribunal proto-

cols, or administrative prac-

tices

5.	 Use strong account security

◦	 Enable multi-factor authen-

tication on email and case 

management systems

◦	 Use a unique password for 

arbitration-related accounts

6.	 Protect con�dentiality

Because arbitration 
communications are 
o�en con�dential and 
time-sensitive, attackers 
exploit urgency and 
apparent authenticity to 
bypass normal scrutiny.

Tech Corner
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◦	 Remember that a successful 

phishing attack may lead to 

unauthorized access to con-

�dential case materials

 

What to Do If You Receive a 

Suspicious Email

•	 Do not respond

•	 Do not click links or open at-

tachments

•	 Report the message to ARIAS, 

outside counsel, and/or fellow 

panel members. 

◦	 Questions regarding phish-

ing can be directed to ARIAS 

at phishing@arias-us.org

•	 Delete the email a�er reporting

If you believe you may have clicked a 

link, shared information, or approved a 

payment:

•	 Immediately change your pass-

words

•	 Notify the organization or case 

administrator

•	 Contact your �nancial institu-

tion if funds or banking details 

may be a�ected

 

Preserving Trust in the 

Arbitration Process

Maintaining the con�dentiality, inde-

pendence, and integrity of arbitration 

proceedings is essential. Individual 

vigilance by arbitrators is a critical safe-

guard against cyber threats that can 

compromise cases and professional 

reputations. Your attention to the mat-

ters described above protect your pro-

fessional reputation and also the parties 

who entrust their disputes to ARIAS ar-

bitrators.

�ank you for your attention to this 

important and increasingly prevalent 

issue.

Individual vigilance by 
arbitrators is a critical 
safeguard against 
cyber threats that can 
compromise cases
and professional 
reputations.

Michael Kurtis is a 

VP, Complex Claims 

Examiner at Trans-

atlantic Reinsurance 

Company. 

Jonathan Kline is a 

Vice President and 

Deputy General 

Counsel at Arch In-

surance Group Inc., 

where he oversees 

disputes and advises various business 

units. Kline has extensive experience 

with delegated authority arrangements, 

and counsels Arch’s business units re-

garding MGA/MGU business. Kline 

joined Arch a�er 25 years in private law 

practice, where he represented insur-

ers and reinsurers in disputes, business 

transactions, and regulatory matters. 

Kline is a graduate of Brown University 

and the University of Connecticut School 

of Law. Kline has been involved with 

ARIAS since 2010.



14 www.arias-us.org

Facts Presented:

An arbitrator who is currently a mem-

ber of ARIAS·U.S. and is certi�ed by 

ARIAS·U.S. as an arbitrator is asked at 

the organizational meeting to a�rm 

that the arbitrator will comply with the 

ARIAS·U.S. Code of Conduct. �e ar-

bitration proceeding is an ad hoc pro-

ceeding and is not being conducted 

under any of the ARIAS·U.S. Rules. In 

these circumstances, must the arbitra-

tor a�rm that they will abide by the 

ARIAS·U.S. Code of Conduct?  Does 

being a Certi�ed ARIAS·U.S. Arbitrator 

or Umpire de facto mean that that per-

son is bound by the ARIAS·U.S. Code 

of Conduct in any arbitration?

RESPONSE FROM THE ETHICS 

COMMITTEE

Advisory Opinion No. 3

Topic Areas: Canon I, Canon III

Opinion:

1.	 Both as a current member of 

ARIAS·U.S. and a Certi�ed Arbi-

trator, the arbitrator is bound by 

the Code of Conduct, and should 

a�rm that they will abide by it.

2.	 Since its founding, one of the 

objectives of ARIAS has been to 

promote the integrity of the arbi-

tration process in insurance and 

reinsurance disputes. To further 

that objective, the Code of Con-

duct was adopted in June 1998, 

and has periodically been re-

vised. 

3.	 Since 2010, ARIAS·U.S. has re-

quired that all ARIAS·U.S. Cer-

ti�ed Arbitrators “agree to abide 

by and be subject to” the Code of 

Conduct. 

4.	 To become an ARIAS·U.S. Cer-

ti�ed Arbitrator, a candidate 

for certi�cation must sign and 

submit an application. �e ap-

plication states “BY SIGNING 

AND SUBMITTING THIS AP-

PLICATION TO ARIAS·U.S., I 

AGREE TO ABIDE BY AND BE 

SUBJECT TO THE ARIAS·U.S. 

CODE OF CONDUCT AND 

THE BY-LAWS OF ARIAS·U.S.”

5.	 When an organization or in-

dividual applies to become 

an ARIAS·U.S. member, they 

agree that they have read the 

ARIAS·U.S. Code of Conduct and 

the Bylaws of ARIAS·U.S. and 

agree to abide and be bound by 

the ARIAS·U.S. Code of Conduct 

and the By-Laws of ARIAS·U.S. 

6.	 Canon III of the Code requires ar-

bitrator candidates to “accurately 

represent their quali�cations to 

serve.” Comment 1 explains that 

“[c]andidates should provide up-

to-date information regarding 

their relevant training, education 

and experience . . . to ensure that 

their quali�cations satisfy the 

reasonable expectations of the 

parties.” A party appointing an 

ARIAS·U.S. Certi�ed Arbitrator 

expects that the arbitrator will 

abide by the Code of Conduct. 

If the arbitrator is unwilling to 

a�rm that they will abide by the 

Code of Conduct, that is critical 

information for the party ap-

pointing the arbitrator to know 

since it is incompatible with the 

arbitrator’s representation that 

they are ARIAS·U.S.-certi�ed.

7.	 One of the purposes of the Code 

of Conduct is to foster con�-

dence in the integrity, fairness, 

and competence of the arbitra-

tors. See Purpose and Canon I.  

An ARIAS·U.S. Certi�ed Arbi-

trator who is unwilling to a�rm 

that they will abide by the Code 

of Conduct impairs the parties’ 

con�dence in the integrity and 

fairness of the proceedings.

When does the ARIAS·U.S. Code 
of  Conduct Apply?

ARIAS Advisory Opinion No. 3
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CASENOTE

O’Dell v. Aya Health Services, Inc., 171 

F. 4th 1173 (9th Cir. 2026), is an ap-

peal of a case in which a federal court 

in California used two arbitration rul-

ings �nding an arbitration clause to be 

invalid to invalidate 255 substantially 

identical arbitration agreements with 

di�erent parties. �e appellate court re-

ferred to this as “non-mutual o�ensive 

collateral estoppel.”1

�e employer of traveling nurses used 

an arbitration clause in its employment 

contracts that gave the arbitrator the 

authority to determine the validity of 

those employment contracts. In four 

test cases, the arbitrators in two of the 

disputes found the agreement to arbi-

trate invalid and in two other arbitra-

tions the agreement to arbitrate was 

found to be valid. Nonetheless, the dis-

trict court raised, sua sponte, the issue 

of the impact of these holdings on the 

remaining contracts, ultimately �nding 

that those arbitration agreements were 

invalid as well. 

�e Ninth Circuit Court of Appeals 

overturned the decision of the district 

court summarizing its ruling as follows:

�e District Court’s approach was 

erroneous. A hallmark of the FAA 

is the enforcement of arbitration 

agreements and the resolution of 

disputes in individualized, one-

on-one proceedings. Doing away 

with such bilateral proceedings be-

tween mutually consenting parties, 

because other arbitrators in other 

proceedings involving other par-

Non-Mutual Offensive Collateral 
Estoppel Rejected By Appeals 
Court
By Robert M. Hall
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ties have already decided the issue, 

is anathema [sic] to the FAA. �e 

District Court’s ruling e�ectively 

transformed the parties’ individu-

alized proceedings into a bellweth-

er-type class action proceeding to 

which the parties never agreed. �e 

FAA prohibits that transforma-

tion.2

Given the results of the test cases, obvi-

ously the district court was on thin ice 

when applying the results of some of 

these cases to the remaining contracts.  

However, this decision may prevent a 

cedent on a reinsurance program with 

many reinsurers from applying a favor-

able decision against some reinsurers 

o�ensively against the other reinsurers 

on the same reinsurance contract. 

Endnotes

1		  The Court defined this as follows:

It is “non-mutual” because a party dif-

ferent from the party in the original 
action is seeking to preclude [the em-
ployer] from relitigating an issue; it is 
“o�ensive” because that new party is 
using a prior award as a sword (rath-
er than a shield) to prevail against 
the defendant in invalidating the ar-
bitration agreement; and it is a doc-
trine of “collateral estoppel” or “issue 

preclusion” because the new party is 
seeking to avoid relitigation of sup-
posedly the same “issue” – namely, the 
validity of the arbitration agreements. 
171 F. 4th at 1175.

2		  171 F. 4th at 1174 (Emphasis in the origi-
nal).

Robert M. Hall spent 

twenty years as in-

house counsel for 

various insurers and 

reinsurers, most re-

cently as senior vice 

president and general counsel of a ma-

jor reinsurer. He is a former partner of 

a leading law �rm and currently is an 

ARIAS-certi�ed arbitrator and umpire, 

an expert witness and a frequent author 

whose articles can be found on his web-

site: robertmhalladr.com.

CASENOTE

Calling All Authors
The Quarterly is seeking article 
submissions for upcoming issues. Don’t 
let your thought leadership languish. 
Leverage your blogs, client alerts and 
internal memos into an article for the 
Quarterly. ARIAS Committee articles and 
updates are needed as well. Don’t delay. 
See your name in print in 2026.

Visit www.arias-us.org/publications/ to 
find information on submitting for the 
2026 issues.
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WEBINAR

�is webinar concerns the situation 

where reinsurance agreements contain 

“right to associate” or “right to control” 

clauses, which can signi�cantly impact 

settlement strategies and insurance 

coverage decisions by insurance carri-

ers and their coverage counsel, and can 

also a�ect how arbitrators would review 

settlements by a cedent in an underly-

ing action where a reinsurer has failed 

to cover the settlement under a reinsur-

ance contract because they claim that 

the cedent breached the “right to asso-

ciate” or “right to control” clauses. 

As you know, “claim control,” "claims 

cooperation," "consent to settle" and 

“right to associate” provisions within 

some reinsurance agreements give the 

reinsurer the right to in�uence or even 

control how the ceding insurer handles 

claims, including settlement decisions. 

�is can give the reinsurer potentially 

more input into the settlement process 

by the cedent insurer. 

Of course, the more control over an 

underlying claim that the reinsurance 

agreement grants to the reinsurer, the 

more likely it is that an arbitration pan-

el might �nd that any e�orts made by 

the ceding carrier to interfere with the 

reinsurer’s contractual rights might re-

sult in the loss of the reinsurance cov-

erage. 

An additional potentially complicating 

factor in an arbitration is reconciling a 

"claims cooperation" clause or similar 

provision with a "follow the settlement" 

clause and determining whether one 

provision would take precedence over 

the other in a reinsurance contract.

Register Now

ARIAS·U.S. Certi�cation

Each of the webinars will award 1/3 of 

a credit toward initial certi�cation or 

renewal. �erefore, attendees must take 

three webinars within two years of their 

renewal deadline to receive the equiv-

alent of one seminar’s credit. For certi-

�cation candidates, attendance at three 

live or on-demand webinars (or any 

combination) within two years of the 

application date will provide one credit 

towards the educational credit for certi-

�cation. �e Education Committee has 

approved on-demand webinars held 

within the same two year period of re-

certi�cation to count towards renewal.

Continuing Legal Education

ARIAS·U.S. awards CLE credits on a 

case by case basis. Information about 

CLE credits can be found in the de-

scription section upon registering for 

a webinar. For approved webinars, par-

ticipants will receive a certi�cate docu-

menting the designated hours for CLE 

credits a�er the CLE attestation form 

is submitted. OnDemand webinars are 

not eligible for CLE credit.

Participating in a Webinar

To participate in a webinar, you need a 

computer with internet connection to 

view the screen and computer speakers 

to listen to the audio portion of the pro-

gram. You also have the option to lis-

ten to the audio by calling the number 

provided in the webinar link provided 

upon registering.

Group Viewing and Continuing Edu-

cation Credits

If you have a group of individuals view-

ing the webinar from one site and want 

to earn continuing legal education 

credits, please contact info@arias-us.

org at least 48 hours in advance of the 

webinar to obtain a sign-in sheet for all 

participants viewing the webinar. In or-

der to receive credit, completed sign-in 

sheets must be returned to ARIAS·U.S. 

within one week of viewing the live 

webinar. Please note that all attendees 

must be registered to receive credit.

Upcoming Webinar: Right to 
Associate, Right to Control 
Clauses in Reinsurance Contracts
September 23, 2026

Speakers: Robert Whitney, McAngus Goudelock & Courie LLC and Kevin Grant, SVP - Claims, Catalina Re
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Webinar: Right to Associate, Right to Control Clauses 
in Reinsurance Contracts
September 23, 2026
Speakers: Robert Whitney, McAngus Goudelock & Courie LLC and Kevin Grant,

SVP - Claims, Catalina Re

2026 Intensive Arbitrator Workshop
October 5, 2026
8:30am – 4:30pm

Troutman Pepper Locke, New York City

2026 Umpire Masterclass
November 11, 2026
12:00pm – 5:00pm

Marriott Marquis, New York City

2026 Fall Conference
November 12, 2026 - November 13, 2026
Marriott Marquis, New York City

2027 Spring Conference
May 05, 2027 - May 07, 2027
Naples Grande Beach, Naples, FL

UPCOMING EVENTS



Thank you to our 
2026 Fall Conference 

Sponsors!

�ere is still time to submit a sponshorship form.
Deadline September 24, 2026.
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