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Alternative Umpire Selection Protocol (Optional Form)[footnoteRef:2] [2:  This Protocol is an optional form, and is intended to be a template and not a mandatory form to be used in all arbitrations. The parties may amend this template as necessary.
  ] 

The Petitioner(s), ___________ (“_________”), and the Respondent(s), _____________ (“_________”), agree to the following terms to govern the selection of an umpire for this arbitration proceeding.
1. By simultaneous exchange of emails on [DATE] at [TIME] [a.m./p.m.] [Time zone], each party will nominate [##] umpire candidates.

2. The umpire candidates will satisfy the requirements of [Agreed Criteria].  Each party agrees it will endeavor not to nominate an umpire candidate who is currently serving as a non-neutral party-appointed arbitrator, expert, or consultant for:  the nominating party (or any affiliate of that party) [or the nominating party’s counsel in this arbitration].  
a. Should a candidate disclose that he or she is currently working for the party who nominated that candidate (or any affiliate of that party) [or its counsel in this arbitration] in one of the foregoing capacities, the nominating party will, within [##] business days, withdraw the candidate and nominate a replacement in accordance with paragraph 5.  
b. Should a candidate disclose that he or she is currently working in one of the foregoing capacities for the non-nominating party (or any affiliate of that party) [or its counsel in this arbitration], the nominating party may, within [##] business days, withdraw the candidate and nominate a replacement in accordance with paragraph 5.

3. On [DATE], an umpire questionnaire based on the ARIAS·U.S. form[footnoteRef:3] and a neutral cover email from counsel for both parties will be sent to the [##] candidates.  Each candidate will be given [##] business days (until [DATE]) to respond to the questionnaire.  
 [3:  As accessible on the ARIAS·U.S. website, https://www.arias-us.org/arias-us-dispute-resolution-process/forms/
] 

4. If any candidate fails to return a completed umpire questionnaire within the time specified in paragraph 3, the parties will send a joint follow-up email, extending the time for the candidate to submit his or her response. 

5. If any candidate is unwilling or unable to serve, is otherwise disqualified under paragraph 2 or under existing law, or fails to return the questionnaire within the time specified in paragraph 4, the party who nominated that candidate will have [##] business days in which to name a replacement.  The replacement candidate will be given [##] business days to respond to the questionnaire, and will be subject to the same criteria as the originally listed candidates.  

6. [##] business days after receipt of the final questionnaire (and once there is a slate of [##] candidates for each side), each party will strike [##] candidate from the other party’s list by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone]. 

7. [##] business days after the cross-strikes in paragraph 6 above, by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone], each party will rank (1 through [##][footnoteRef:4]) the remaining [##] candidates in order of preference, with smaller numbers reflecting higher preferences (i.e., “1” is the most preferred).  The numbers assigned to each candidate by the parties will be added together, and the candidate with the lowest numerical total value will be the umpire.
 [4:  The larger number should be the number of candidates in consideration for umpire. For example, if six individuals are currently in consideration, each party should rank the six candidates from 1 (most preferred) to 6 (least preferred).] 

8. In the event of a tie in the lowest numerical total value:

a. If there is a two-way tie for the smallest numerical total, the umpire will be selected as between the two remaining candidates by reference to the Dow Jones Industrial Average as of the close of business on the next business day, as printed in the Wall Street Journal on the subsequent business day.  If the number to the immediate left of the decimal point is odd (1, 3, 5, 7, 9), the remaining candidate whose last name comes first alphabetically will be the umpire; if it is even – with zero being considered an even number for this purpose – (0, 2, 4, 6, 8), the remaining candidate whose last name comes last alphabetically will be the umpire.

i. In the event that both candidates have the same last name (e.g., Smith) then the parties will proceed to legal first names (e.g., comparing Smith, John with Smith, William).

b. If there is a three-way tie for the lowest numerical total value, [##] business days after the process in paragraph 7 above, the parties will, by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone], each strike one of the three remaining candidates.  The candidate remaining is the umpire.  If each side strikes the same candidate, then the umpire will be decided between the two remaining candidates by following the procedures outlined in paragraph 8(a) above.

c. If there is a four-way tie for the lowest numerical total value, [##] business days after the process in paragraph 7 above, the parties will, by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone], each strike one of the four remaining candidates.  Depending on the number of umpire candidates remaining after cross-strikes, the umpire will be decided by following the procedures outlined in paragraph 8(a)-8(b), above.

d. If there is a five-way tie for the lowest numerical total value, [##] business days after the process in paragraph 7 above, the parties will, by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone], each strike two of the five remaining candidates.  The candidate remaining is the umpire.  If, after cross-strikes, there is more than one candidate remaining, the umpire will be decided by following the procedures outlined in paragraph 8(a)-8(b), above.

e. If there is a six-way tie for the lowest numerical total value, [##] business days after the process in paragraph 7 above, the parties will, by simultaneous exchange of emails at [TIME] [a.m./p.m.] [Time zone], each strike two of the six remaining candidates.  Depending on the number of umpire candidates remaining after cross-strikes, the umpire will be decided by following the procedures outlined in 8(a)-8(c), above.

9. If, at any point during the process described above, the parties agree in writing to a particular candidate, that candidate will be the umpire, and the process will be complete.  Absent a written agreement, the umpire will be selected in accordance with the procedures described above.  For the avoidance of doubt, if both parties nominate the same umpire candidate, that candidate will not automatically become the umpire.   

	As agreed to by:
	

	
	
	
	

	Counsel for Petitioner
	Counsel for Respondent



	Date:
	
	
	Date:
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